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thefts by the 
teller in one, and the paying and receiv- 
ing teller in another, of the banks of 
Chicago, are the latest instances of a 
species of crime which is becoming en- 
tirely too common, It is very hard to 
understand how men in such positions 
can be tempted to commit these breaches 
of trust, 


It iseasy to see how a man upon whom 


fortune has frowned, who is out of 
steady employment, discouraged, and 
imbued with the impression that there 
is nO sympathy or humanity in the 
world, may be led tosteal; but that one 
who holds a salaried position which re- 
moves him from want, who has a good 
standing socially, and who is surround- 
ed by all the elements necessary toa 
comfortable and contented life. should 
commit embezzlement is almost beyond 
comprehension. Atthe outset he must 
destroy his own peace of mind and con- 
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tinually carry around with him the 
spectre of ultimate discovery; and when 
the crime is discovered, as sooner or 
later he knows it must be, his ruin and 
degradation is complete, 

One unfortunate effect of these occa— 
sional crimes by bank employes is the 
opportunity it affords unthinking people 
to cast slurs upon the whole profession. 
And yet the proportion of black sheep 
to the great army of honest and faithful 
bank employes, is very small; and it 
must be remembered that the legal pro- 
fession, and even the noble calling of the 
ministry, have black sheep, and are 
made to suffer in the same way. 

There seems to be no effective way of 
preventing these occasional thefts. 
The risk of discovery, the prospective 
loss of position and reputation and im- 
prisonment for a term of years, all seem 
to count for naught. Possibly an in- 
crease in the term of imprisonment 
might act as a deterrent; and we think 
the Delaware whipping post would be an 
admirable institution as a deterrent to 
those whose consciences are so blunted 
that they do not fear ordinary methods 
of punishment, but who might think 
twice before inviting the prospect of 
painful physical castigation at the hands 
of the representative of cin outraged 
community. 


Diligence in Pre- 


Ordinarily, where a man 
senting check. 


gives a check upon his 
bank located in the same place, the 
money in bank is at his risk for two 
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days—/, ¢., the day of delivery and the 
following day. If the bank fails during 
that period, he remains liable, although 
the check has not been presented, After 
that period, the risk of the bank’s sol- 
vency is transferred to the checkholder. 
But the supreme court of Alabama, 
while recognizing this rule, have short- 
ened the period of the checkdrawer's 
risk to one day in a case where the 
check is given to a collecting bank in 
payment of an item held for collection; 
that is, presentment of the check onthe 
day following receipt is held too late, 
where the bank has closed, and as be- 
tween checkdrawer and collecting bank 
the latter loses the amount. Thisis the 
very surprising doctrine-set forth in the 
court's decision published in full on an- 
other page. In an article reviewing the 
case, we have endeavored to show the 
tallacy of the reasoning underlying the 
court’s conclusion, and we invite the at- 
tention of bankers, especially in Ala- 
bama, to the decision and our criticism 
upon the case. This rule is now estab- 
lished as the law of Alabama, of which 
bankers in that state will duly take 
note. We doubt if it will ever Le de- 
clared the law in any other state, The 
doctrine has been established in Ala- 
bama after full consideration—there was 
_a rehearing in the case—but we cannot 
understand how this came to be, as the 
very authorities cited by the court in 
support of the rule announced, hold just 
the contrary so far as negligence in pre- 
sentment as against the checkdrawer 
himself, is concerned. 


Our readers will note the 
law enacted in California 
by the legislature of 1895, providing an 
easy method of withdrawing from bank 
the deposit(to a certain amount) of a per- 


Payment of 
Bank Deposit 
of Decedent 
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son, upon his decease, by the surviving 
husband, or wife, or next of kin, as the 
case may be, without the necessity of 
procuring letters of administration. A 
law of this character has been in force 
in California, since 1874, Then enacted, 
it applied only to savings banks, and 
limited the amount which could be ob- 
tained, without the necessity of letters, 
to $300. 
increasing the amount to $500, and ex- 
tending the scope, to include deposits in 


It has now been changed, by 


all banks, commercial as well as savings 
institutions, In brief, the law provides* 


that the surviving husband, wife or next 


of kin of any deceased person may, 


without procuring letters of adminis- 
tration, collect of any bank the amount 
on deposit to the credit of the deceased, 
not exceeding $500, upon making an 
affidavit that the depositor is dead, that 
affiant is the husband, or wife, or next 
of kin and entitled to distribution, and 
that the whole amount that decedent 
left on deposit in any and all banks of 
deposit in the state, does not exceed the 
sum of $500. Upon receipt of such an 
affidavit, the bank is authorized to pay 
any deposit to the affiant, not exceeding 
$500, and the receipt of such affidavit is 
declared a sufficient acquittance to the 
bank. The making of a false affidavit 
is perjury, 

The general idea underlying this leg- 
islation is probably good—to enable the 
small deposits of poor people to be 
withdrawn without the necessity of the 
delays and legal expenses attendant 
upon the obtaining of letters of admin- 
istration, but it is very questionable 
whether the legislative permission of 
quick withdrawal of any 
great as $500, or of anything over $100, 
is good policy; also whether the law, as 


amount as 


*See fulltext on another page. 
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its terms now stand, might not otherwise 
be productive of bad results. It must 
be remembered that there may be cred- 
itors of the decedent who have some 
rights that should not be put in jeopardy 
by such a legislative enactment. Under 
the methods of withdrawal of the deposit 
of a deceased person which prevail in 
most of the states, either letters of ad- 
ministration or a bond of indemnity is 
required,and bona-fide creditors are pro- 
tected. Under the California law, ipso 
facto, the decease, the deposit may be 
withdrawn by affidavit, the next day, 
before the creditor is aware of debior’s 
death, perhaps before maturity of the 
debt, and before he would have any op- 
portunity to notify the bank or secure 
his rights by injunction, to which he 


would doubtless be entitled. Again, 


the depositor might have delivered over 
his pass book and assigred his deposit 
for value, and as the law makes no pro- 


vision for the surrender of the pass book, 
the affidavit and withdrawal might occur 
before the assignee’s rights were made 
known. Or there might be a will, un- 
known to the affiant, bequeathing the 
deposit tosome oneelse. The husband, 
wife, or next of kin might make affidavit 
that the affiant was entitled to distribu- 
tion, in honestignorance of non-owner- 
ship of the deposit, and there could in 
such case be no criminal liability. 
Clearly, there should be an addition to 
such an enactment, postponing the 
withdrawal by affidavit for ten days, or 
some reasonable time, to enable parties 
having a better right to the deposit to 
protect themselves, whatever the senti- 
ment as to the maximum amount per- 
mitted to be thus withdrawn, 

In the cities of New York and Brook- 
lyn, and doubtless elsewhere, where 
letters of administration or a bond of 
indemnity is generally necessary before 
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payment of the deposit of a deceased. 
the modus operandi is such as to cause 
little inconvenience or expense to poor 
people in the obtaining of small amounis 
on deposit to the credit of deceased per- 
sons, At the officesof the surrogates, 
the necessary papers are made out free 
of charge, and full directions given as 
to obtaining waiver of notice and con- 
sentofheirstoadministration. It is the 
practice in many savings banks to pay 
out of the deposit of a deceased, the 
undertaker’s bill to any amount not ex- 
ceeding $1oo, such an item of expense 
being a first charge upon the estate and 
there being no risk tu the bank in mak- 
ing such a payment, It is alsocommon 
in the case of savings banks, upon the 
opening of an account by a husband or 
wife, to advise the depositor to put the 
money in on joint account of husband or 
wife, payable to either signature, or to 
the survivor. 

The general idea underlying the Cali- 
fornia law, is, however, good—that is, 
providing a simple method of payment 
of the small deposit of a decedent tothe 
person entitled thereto, without the ne- 
cessity of the red tape and legal techni- 
cality provided for larger affairs. A 
law, providing the method of withdraw- 
al enacted in California, but fixing a 
somewhat smaller amount, prescribing 
a reasonable period of time before the 
money could be withdrawn, and provid- 
ing for the surrender of pass book or 
affidavit of loss and non-transfer, would 
doubtless commend itself to the legisla— 
tures of other states. 


———_.>—_—_—_ 


Five counterfeiters have 
recently been arrested in 
Philadelphia who bought silver at the 
regular market rates and coined it, the 
operation yielding a good profit. And 


Counterfeiting 
Silver Money. 
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yet this very thing, criminal when done 
by an individual, is just what the advo— 
cates of free silver coinage are urging 
that the government shall do for the in- 
dividual—take his silver and coin it for 
him at an inflated and fictitious value. 


“The Principles and 
Practice of Finance’’ is 
the title of a new work of 
some 300 pages by Mr. Edward Carroll, 
Jr,, just issued by the Messrs. Putnam. 
The first portion of the work explains 
the principles of finance; the greater part 
is devoted to the practical application of 
those 
merce, vast 
amount of useful information, and the 
order of subjects is very well arranged. 


The Principles 
and Practice 
of Finance. 


principles in finance and com- 
The work contains a 


Money and 


It has become a popular 
Credit Paper. 


saying and belief that over 
ninety per cent. of the business transac- 
tions of the country are effected by 
means of money substitutes, and less 
than ten per cent. by the use of actual 
coin or cash. As said by Mr, Maurice 
L. Muhleman in his recent work on the 
‘Monetary Systems of the World”—‘'It 
is estimated that ninety-five per cent of 
the volume of business is transacted by 
means of bank checks.” In view of 
this prevailing belief, which has been 
largely founded upon _ investigations 
made by successive comptrollers of the 
currency, an exhaustive article by Wil- 
lard Fisher of Wesleyan University, in 
the September /Journal of Political Econ- 
omy, entitled ‘‘Money and Credit Paper 
in the Modern Market,” will excite es- 
pecial interest, 
Professor Fisher examines all the evi- 
dence upon which the popular idea of 
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the very small proportion of cash to 
credit instruments in business transac. 
tions has been founded, and denies that 
there is justification for any such esti- 
mate. On the contrary, he thinks haif 
and half is more nearly the correct pro- 
portion. Healso denies the assertion 
frequently made that the use of credit 
instruments in proportion to cash is on 
the increase, stating with positiveness, 
justthecontrary. His conclusions are: 
‘*The system of bank money has indeed 
had a wonderful growth, and the pur- 
chases and sales annually made with the 
creditcurrency are very great inamount; 
but money of the old sort is by no 
means out of date. It is quite impos- 
sible to determine with any exactness 
the ratio of cash to credit paper in the 
modern market. It is quite probable 
that the two media of exchange play 
about equal parts; but of that, nobody 
should venture to speak with confidence. 
Of changes in the relative importance of 
money and money substitutes, it is 
somewhat safer to affrm. That recent 
years are seeing the field of credit 
money slowly contracted, is pretty well 
proved.” 

We shall endeavor, in a few words, to 
outline the principal features of Profes 


sor Fisher’s article, leaving it to our 
readers, if sufficiently interested, to pro- 
cure its full text. 


The writer shows 
that the inquiry to what extent credit 
currency has displaced money in the 
modern market is not only worthy of 
investigation as a matter of curious in- 
terest, but at present the answer to such 
an inquiry has the highest practical in- 
terest, as bearing directly upon the 
much-—debated money question. 
Referring to the statements often 
made in which the proportion of credit 
exchanges is put as high as ninety per 
cent. of the total volume of business; 
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and the further statement commonly 
made that, great as this proportion of 
credit paper now is, it is still increasing, 
he announces his purpose to examine 
the evidence upon which such assertions 
have been rested. 

First, he takes the data obtained by 
the comptrollers of the currency in 1881, 
1890 and 1892. For the national banks 
as a whole, the receipts for the five days 
averaged 91.036 percent. credit paper, 
of one sort and another, and 8.964 per 
cent. cash. ‘‘And upon this evidence,” 
says the professor, “rest the statements 
that above go per cent, of the business 
of the country is done without the inter- 
vention of money, and that g2 per cent. 
of the exchanges are effected by cred- 
x 

The writer denies that these figures 
the conclusion reached. He 
shows that among the credit paper re- 
ceived at the banks, some little part is 
presented for cashing; in all such tran- 


Warrant 


sactions cash is not dispensed with, and 
it is incorrect to count as a credit 


tran- 
saction an exchange of a check for cash. 
Again, the interence is drawn that the 
data furnish the proportion of cash and 
credit in transactions, not at the banks, 
but among the business men who depos- 
itatthe banks. This inference is un- 
safe, for while the checks deposited by 
a business man are approximately all 
the checks received by him since the 
last deposit, tnis is not so with the cash, 
much of which may have been used in 
the interval, and not deposited at al. 
Again, the specific question is “as to 
the relative magnitude of the cash and 
the credit transactions, not of any one 
industrial classes, but of the 
country asa whole, It is exactly at the 
national banks and among their depos- 
itors that one ought to look for the 
highest proportion of credit instruments, 


or two 
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It would require but a moment of care- 
ful thought to make it clear that in no 
other considerable field of industry 
would so small a proportion of cash be 
found; and to assume that the same 
proportions hold for the country at 
large is amost palpable error, * * * 
That the error, the exaggeration, would 
be great, is perfectly evident; just how 
great it would be nobody wouid like to 
say. The inquiry of the comptroller of 
the currency in 1894 makes it appear 
dealers in household 
staples who deposit at national banks, 
deposit about 54 per cent. credit paper 
of one sort or another, and about 46 
per cent. cash. The proportion of cash 
in the receipts of these dealers must, in 
accordance with the principle drawn 
out in the preceding 


that those retail 


paragraph, be 
placed somewhat higher; and it there- 
fore appears that in these important 
fields business is done about equally 
This is a 
great drop from 992 per cent, or g2 per 
cent; yet there are many other impor- 


with cash and credit paper, 


tant industrial classes among whom the 
check is much more rarely seen. There 
are very many who, for one reason or 
another, have no banking connections, 
and so use checks very rarely indeed, if 
atall. It is not well, in this connection, 
to lay down any positive proposition in 
regard to the relative importance of 
cash and credit 


actions of America. 


in the business trans- 
But 
clear that, in the comptroller’s reports 
at least, there is no evidence that the 
proportion of credit transactions is go 
per cent, or anything near that figure.” 

Professor Fisher next adverts to an- 
other class of evidence referred to as 
showing the predominating influence of 
credit instruments, namely, the enor- 
mous amount of the bank deposits or 
credits of the country. In 189i, the to— 


it must be 
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tal was $4,270,338,375, nearly three 
times as much as the money of every 
kind in the land outside of the treasury. 
We have not space to quote his argu- 
ment under this head. His conclusions 
are that ‘‘statistics of bank deposits are 
quite unreliable as a measure of the ex- 
tent of checking,” and ‘‘it would be 
rash to conciude that in business, checks 
Again, the 
gigantic totals of clearing house oper- 


predominate over cash ” 


ations are a very unsafe basis for esti- 
mating the percentage of credit transac- 
tions, as it is an attempt to make a 
comparison between two quantities, of 
which only one is known. 

The professor then goes on to outline 
a method of determining, as accurately 
as may be, the amounts of doth the cred 
it and the cash transactions for the 
whole country, for the purpose of com- 
paring the two quantities Passing by 
his elaborate methods of computation, 
he reaches the result, in rough estimate, 


that $150,000,000,000 a year is the prob- 
able amount 


of credit transactions in 
For the 
same time for which these figures are 


the business of the country. 
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taken there was in active circulation, 
outside of treasury and banks, an even 
billion of money. He makes the note 
that if this money changes hands, on 
the average, three times a week, the 
amount of the cash transactions equals 
the great total assigned to credit paper. 
If the movement is more rapid, cash 
predominates; if less rapid, credit has 
the wider range. ‘In order to justify 
the assertion that 90 per cent. of the 
business is done with credit instruments, 
it must be shown that the $1,000,000,000 
of active circulation accomplishes less 
than 

year.” 


$17,000,000,000 of exchanging a 


Professor Fisher does not present his 
calculations as perfectly reliable and 
exact, but submits them as evidence 
tnat the cash and credit exchange of 
our country, instead of standing at 1 to 
10, stand in the ratio of something like 
1to1r, The remaining portion of Pro- 
fessor Fisher’s article, supporting the 
proposition that credit money is losing 
rather than gaining in relative propor- 
tion, it is beyond our allotted space to 
describe in detail. 





STATES WHICH HAVE ABOLISHED CRACE. 


STATE, 


Act PASssED. 


DATE OF TAKING EFFECT. 





De chiar ooseeee Mine eeeiten March 21, 1872 
April 2, 1895 


New Jersey 
New York.... 


February 12, 1895 
May Io, 1894 


February, 1893 
June 18, 1895 


January 1, 1893. 
April 5, 1894. 





BANK COLLECTIONS. 


A NOVEL POINT IN THE LAW OF BANK COLLECTIONS. 


Duty of Bank who takes Debtor's Check in Payment, 


A decision upon an important point 
in the law of bank collections has recent- 
ly been made by the supreme court of 
Alabama in the case of Morris v. Eu- 
faula National Bank, reported in this 
number. It invulves the diligence re— 
quired of a collecting bank who in- 
stead of taking money in payment of an 
item held 
debtor’s check for the amount. 


for collection, receives the 
The 
court holds the collecting bank liable, 
to the debtor himself, for failure to pre- 
sent his check on the same day of re- 
ceipt when it would have been paid, the 
debtor’s bank having suspended at the 
close of the day, the amount of the 
check thus being lost. In other words, 
the court establishes the rule that where 
a collecting bank receives the debtor's 
check, instead of money, it is charged 
with the duty, not only to its principal, 
but also to the debtor, of presenting the 
check for payment on the same day of 
its receipt, failing in which, if loss re- 
sults, it is responsible, 

We think it is capable of demonstra- 
tion, from the very authorities upon 
which the court bases its conclusion, 
that, so far as the declared duty to the 
debtor is concerned, the court is wrong, 
and has misapplied the law. The gen- 
eral rule of diligence for the collection 
of checks drawn and payable in the 
same place, is well known. The payee 
has all the day of receipt, and all of the 
following day, in which to present for 
payment. If the bank on which the 
check is drawn fails during that period, 
the money is at the risk of the check- 
drawer and he remains liable. It is also 
well known that a more strict rule of 


diligence is imposed upon a collecting 
bank who takes a check, instead of 
money, from a debtor, namely, that the 
bank must present the check for pay- 
ment the same day of receipt, and is 
negligent if it holds the check until the 
following day, in the absence of an es- 
the time. 
But this same-day rule of presentment 
has been established as a rule of duty of 
the collecting bank to its principal and 
has never heretofore been established as 


tablished usage extending 


a rule of duty to the party giving the 
check. The reason of the rule is that by 
taking a check instead of money, the 
collecting bank is extending the time of 
payment at the owner’s peril, and it 


must therefore collect the check so 


taken with the utmost promptitude, 


The reason for extra diligence in pre— 
sentment does not apply to the debtor 
who giks the check, and the very au- 
thorities on which the Alabama court 
rests its decision, not only do not de- 
clare that presentment of his check on 
same day is a duty owing the debtor, 
but—at least some of them—on the con— 
trary expressly hold that as to the 
debtor, presentment on the following 
day is sufficient to hold him liable. 

Smith v. Miller, 43 N. Y. 171 is the 
principal judicial authority relied on by 
the supreme court of Alabama, 

Following is the head—note of that 
case, which adequately represents the 
decision. (Italics are ours): 


‘‘Where the payee of a draft, on the 
day of its receipt by him, and in bank— 
ing hours, presents and surrenders it to 
the drawee and receives therefor the 
drawee’s check, which check, had it 
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been presented to the bank on that day, 
would have been paid, and on the next 
day the check is presented to the bank 
for payment and payment refused, and 
the drawers of the draft at once advised 
by letter of the non-payment of the 
check—AHe/d, that the check could be 
operative as payment only by express 
agreement; but that although, as de- 
tween the said drawee and payee, the payee 
was not bound to present the check up— 
til the day after its receipt by him, yet 
that between the drawers and payee of 
the draft, it was the duty of the payee 
to present the check at once, and he was 
guilty of laches in not so doing, and was 
chargeable with the consequent loss.”’ 


Here we see the duty of presenting a 
check taken in payment of a draft, on 
the same day of réceipt, declared only 
as to the party drawing for the money; 
as to the debtor giving the check, it is 
expressly held that presentment on the 
day following was sufficient. 

Section 421 of Morse on Banking, 
quoted in the opinion of the supreme 
court of Alabama, is based on this case, 
and in that quoted section, this language 
occurs: 


‘**As between the payee and the drawee 
the presentment of the check (on the 
following day) had been made with due 
promptitude,” etc. 


The theory upon which the Alabama 
court holds the collecting bank liable to 
the debtor for not presenting his check 
on the same day of its receipt, is that in 
taking the check, it acted as the debtor’s 
agent in collecting it, and as such agent 
owed the duty of prompt collection. 

The following language illustrates the 
theory: 


‘‘When it (the collecting bank) took 
the check from plaintiff (the debtor) its 
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taking became a transaction between ce. 
tendant (the collecting bank) and plain- 
tiff; defendant became the agent of and 
owed piaintiff the duty to act promptly 
in the collection of the check. he 
check when given, was esteemed good 
by plaintiff and defendant, and it was 
good. The plaintiff did no wrong to 
give the check for the purpose intended; 
but in taking said check, as we have 
stated, the defendant at once assumed a 
relation and duty to its drawer, and had 
no right, as to him, to enlarge the time 
of its payment fora day, but should have 
presented it—there having been ample 
time in which to do so—the very day it 
was drawn; and, failing, it owes plain-— 
tiff the amount of the check and in- 
terest.” 


It is not denied that the rule is firmly 
established, that one who accepts a 
check from a debtor instead of money, 
is charged with due diligence in presen- 
ing the same for payment. But neither 
the authorities cited by the Alabama 
court, nor any other decided case, 
holds that as against the debtor, this rule 
of diligence requires presentment of the 
debtor’s check the very day the same is 
drawn. On the contrary, the rule of 
diligence is well settled, that as to the 
maker of a check drawn and payable in 
the same place, the payee has until the 
close of the following day to present the 
payment, and presentment 
within that period is due diligence as 
against the maker, 

Presentment on the following day is 
always sufficient to hold a checkdrawer. 
To split up the rule and say that such 
presentment is sufficient when the check 


same for 


is taken by a man in payment of his 
own debt, but not sufficient when taken 
by one who is collecting the debt for 
another, is absurd. 
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BANK DEFALCATIONS, 


An open letter by Edward Rawlings, President of the Guarantee Co. of North America 
to the agents and patrons of the company. 


THE GUARANTEE Co, or No, AMERICA., 
DoMINION SQUARE, MONTREAL, 
August, 1895. 

Dear Sirk:—As a very large propor- 
tion of the defalcations by bank em- 
ployes which have come under this com- 
pany’s consideration, often involving 
many times the amount of the em- 
ployee’s bond, have resulted from the 
employer's failure to observe one or 
more simple rules in respect to super- 
vision and examination of the accounts, 
this company ventures to make to its 
patrons a few suggestions arising out of 
its experience of nearly a quarter of a 
century in this regard, the adoption of 
which it is hoped may, in the interest of 
all, tend to lessen the number and am- 
ount of such defaults in the future. 

It is evident that, before a bank em— 
ploye begins to misappropriate, he first 
contemplates the methods and opportu- 
nities of concealment. He studies the 
nature and extent of examinations by 
the directors and the official examiner, 
and depends upon concealing his irreg- 
ularities by false entries which will not 
be snbject to the regular examinations, 
Hence auniform method of examination 
unless it be specially thorough, inspires 
temptation. 

A frequent variation of the methods 
of examination, and also of their dates, 
and an occasionaltemporary change of 
position among employes, and enforced 
vacations, would not only tend to de- 
tect existing defaults before they reach 
serious amounts, but the mere know- 
ledge by the employe that methods of 
examination might be adopted which he 


could not anticipate; that examinations 
might come at unexpected times; that 
he might at any time be required to ab- 
sent himself or exchange desks with 
another clerk, so that irregularities in 
his books would become manifest to his 
successor, would prove a powerful, if 
not complete deterrent against wrong— 
doing. 

Adoption of the following suggestions 
is submitted as conducing to mitigate or 
detect defalcations: 

1. Take nothing ‘‘for granted.”-—Ac- 
cept no employe’s statement without 
verifying its correctness by the books. 

2. When counting the cash do not 
merely accept as correct the amount 
endorsed on bands around the bills 
without seeing that the amount so en- 
dorsed is there. 

Do not give notice of counting cash, 
nor have the counting at stated periods. 

3. No cash items should be allowed 
to be carried as cash or in lieu thereof; 
nothing but actual cash should be car- 
ried by the teller. 

4. Securities should be checked off 
and examined at varying intervals, not 
relying on marks outside the envelope 
without verifying the contents. Con- 
vertible securities should be under joint 
custody, i.e., two keys, same as _ safety- 
deposit boxes. 

5. Tellers should not be permitted to 
make entries in the ledgers, thus avoid- 
ing the possibility of their making false 
entries to conceal deficiencies 
cash. 

6. Loans by teller to tellers of other 


in their 


_ banks have often served the purpose of 
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enabling the borrowing teller to conceal 
his default by a display of cash, which 
was immediately returned after examin- 
ation. Hence it isimportant that strict 
instructions should be given to tellers of 
all banks, that such temporary advances 
must not be allowed, and that no funds 
shall be loaned to any other bank except 
upon a cashier’s check, 

7. Discount clerk having custody of 
discuunted paper should not be per- 
mitted to receive payment of or on ac- 
All 


whether at, before or after maturity, 


count of same. such payments, 
shuuld be made to the receiving teller 
only, and be checked back against the 
When 
examining such paper, any paper not 


personally known to the officers should 


discount clerk’s record of same. 


be’carefully scrutinized so as to discover 
any fictitious paper inserted in place of 
what was genuine, 

8. Balances at correspondents, against 
which cashier’s checks may be drawn, 
should be verified by direct communica- 
tion with the correspondents and with- 
out notice to cashier, 

9. Compare total of balances on indi- 
vidual ledgers with amount due to de- 
positors on general ledger, the totals 
being first taken off the individual ledger 


by some one other than the individual 


or general bookkeeper. 

10. Balancing pass-books and state- 
ments to depositors .—- Pass. books should 
be balanced and statements of account 
to depositors and customers should be 
made up by some one other than either 
the teller or bookkeeper, for obvious 
reasons, but if so balanced or made up 
by the bookkeeper, then, before being 
delivered or sent, the pass-book or 
statement should be compared with the 
ledger by some other officer, and both 
initialed by him, so as to assure thatthe 
statement or pass-book sent to the cus- 
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tomer agrees with the ledger account- 
Pass-books on all accounts should be- 
balanced every 30 days, and inquired 
for if not sentin. If for any cause they 
are not sent in, statements from the 
ledger, prepared,compared and initialed 
by an independent officer, should be 
mailed to depositors and customers 
every three months at least, with re- 
quest for their return to the president 
or cashier, certifying to their correct- 
ness or noting any errors therein. 


To the cashier of the 
Bank. 
The undersigned has received from you 
vouchers returned charged to his account in pass-book 
(or statement) made up to 189.... With bal- 
ance shown therein of dollars in favor of un- 


Depositor. 


Failing the observation of this pro- 
cess, a bookkeeper, when be begins 
transferring credits from sundry depos- 
itors to the account of a collusive cus- 
tomer, knows that the balancing of those 
depusitors’ pass-books rests solely in 
his own hands; but under the system of 
supervision above suggested he will 
foresee early and certain exposure. It 
is probable that large defalcations con- 
linuing possibly through many years, 
would never have been begun had such 
a system been observed. 
where most ac- 


In savings banks, 


counts are inactive and _ pass—books 
seldom presented, the plan of mailing 
statements to depositors two or three 
times a year, prepared by an independ- 
ent officer, is highly essential. In no 
case should entries in savings bank pass- 
books be made by theclerk who receives 
the deposit. 

Verify footings.—When examining 
the teller’s cash with the cash book, the 
balance which he shows by his book as 
due and on hand, should not be accept- 
ed without the footings of the cash book 
itself being verified, as on many occa- 


sions a teller has covered up his defaults 
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by arranging the footings in his cash 
book to suit the amount on hand, which 
would have been discovered had che 
footings been cast; as a rule, however, 
the balance shown on teller’s balance 
book should not be alone relied upon; the 
balance on the general ledger should be 
taken as showing the amount of cash he 
should have on hand, and which book 
should be written up by some one 9ther 
than the teller. 

All entries and footings should be 
made in ink. Care should be taken that 
where there are any pencilled castings 
or slovenliness in figures, or erasures or 
alterations of figures, to at once cast up 
the footings of the pages where they ap- 
pear. Also the ‘‘carried forwards” or 
‘brought forwards” should be carefully 
compared at the foot and head of each 
page. Of course it would be well if 
every footing and bringing forward 
were checked, but it might be argued 
that this would, in the larger banks, be 
too arduous, hence a casual verification 
here and there should in such case be 
made, and this would go far to deter 
manipulation, as the employe would 
have the fear that possibly the very col- 
umn he had falsified might be one of 
those to be checked in this way. 

Ledger keeper.—lIn reference to keep- 
ing up a close check upon the ledger 
keeper, it has been argued that it is 
difficult to do so because of the large 
number of accounts he keeps, but if the 
entries in the individual and general 
ledgers are called off and compared with 
the cash book every day, and balanced 
once a month, there would be an effi- 
cient check upon the ledger keeper, pro- 
vided some other officer of the bank 
would call out the ledger balances, as 
not infrequently when a ledger keeper 
calls over his own figures he can con- 
ceal a shortage by having a memo be- 
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side him of what the correct balances 
shouid be, and read from the memo; 
whereas, if the balances were called off 
by an independent person, any discrep- 
ancy would be discovered at this period 
instead of being allowed to run on for 
months, if not years. 

A very large portion of the bank de- 
falcations in the United States occur 
through the teller having access to the 
ledger and falsifying entries therein to 
fit discrepancies in his cash, or through 
the ledger keeper having access to the 
cash and falsifying his books, which 
frequently results from not keeping up 
a sufficient distinction between the du- 
ties of ledger keeper and teller, or per- 
mitting too free an interchange of work 
between the occupants of the two posi- 
tions. These positions should never be 
combined. 

Special examinations.—Depositors as 
well as shareholders have a deep inter- 
est in knowing that the accounts are 
efficiently supervised apart from the 
official examiner. The bank examiner's 
mission is primarily to ascertain if the 
bank’s operations are conducted in con- 
formity with law, and if its assets and 
liabilities, as appearing by the books, 
indicate its solvency. He acts for the 
government rather than for sharehold— 
ers. His inspection relates more to 
executive management than to clerical 
details, and he has little time to hunt 
for false entries skillfully concealed. 
Developments have abundantly empha— 
sized this. 

It would seem very important, as well 
as reasonable, that apart from the offi-— 
cial examiner or a committee of direct— 
ors, the shareholders should appoint an 
auditor to make periodical, erratic and 
independent examinations for the pro— 
tection of their own interests. It is 
understood, of course, that the chief 
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officers of most banks are appointed pri— 
marily for the purpose of accumulating 
business and making profits for the 
shareholders, and in their anxiety to do 
this, it is frequently claimed that they 
‘thave no time” to supervise the detail 
work of the employes, who thereby feel, 
to a certain extent, that they have op- 
portunities to effect manipulation which 
may escape detection. Failing the ap— 
pointment of such special auditor, the 
province to make such occasional simple 
checkings of their officers, 
suggested, might be delegated to one or 
more special officers of the staff, who 
could perform other duties when not so 


as herein 


engaged. If it be worth while to em- 
ploy an expert at large expense to trace 
out defaults generally 
more than the security held, how much 


more desirable to take a little extra pre- 


involving far 


caution, at slight expense, to prevent 
them. 

Initialing pass-books,—In all English 
and Canadian banks, it is the impera- 
tive duty of the receiving teller, when 
taking deposits over the counter, to ini- 
tial the deposit slip, which he hands to 
the ledger keeper who enters the amount 
to credit of depositor in his ledger and 


also in pass book affixng his initials, 


which latter is then hanced back to 


depositor, except on the last day of the 
month when it is retained to be balanc 
ed. The initial in the pass book, as 
well as on the slip, is invariably the ini- 
tial of the Christian avd Surname, and 
not simply of the Surname only, 
many banks in the United States this is 
not done, and the door is therefore open 
to not only a large amount of irregular- 
ity, but possible conspiracy to defraud 
upon the part of ill-disposed customers 
who might therefore, in the event of a 


In 
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large defalcation and the absconding or 
death of a teller or bookkeeper, enter 
amounts in their pass books and en- 
deavor to hold the bank responsible for 
them, although the said amounts might 
not appear to their credit on the ledger; 
whereas, if the amount is required to be 
initialed in the way suggested, by the 
proper officer of the bank, this would 
be toa great extent, impracticable, un- 
less forgery were risked. 

Other employments —The assump- 
tion by bank officers of other positions 
of trust with outside corporations or 
bodies should not be permitted, afford. 
ing, as it does, the opportunity to inter- 
change the funds of the two employers 
to suit theoccasion when inspections are 
likely to be made. 

Vacations,—It should bea part of the 
standing rules of every bank that each 
officer and employe should be required 
whether he desire it or not, to take a 
regular vacation each year. 

It may be staced that most, if not all, 
of these methods, are adopted by banks 
in England and Canada, where the pro- 
portion of defalcations is exceedingly 
small as compared with those of the 
United States. 

While the observance of the above 
precautions may not, and doubtless will 
not, prevent defaults entirely, yet they 
would certainly lessen their number and 
amount. Their entire adoption involves 
little or no expense, and at most only a 
little extra care or work at intervals, 
and should any of these suggestions 
tend to avert or diminish loss to any of 
our patrons, I shall have deemed this 
communication not in vain, either in 
their interests or our own. 

Very truly yours, 
E, RAw .incs, President. 





LEGAL DECISIONS. 


BANKING LAW. 


qs department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy thecarefulattention and study of the mere»ant, 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 


herein, will be furnished on application. 


COLLECTION, 


DEBTOR'S CHECK TAKEN IN PAYMENT—DUTY OF COLLECTING BANK TO PRESENT CHECK 
ON SAME DAY OF RECEIPT—LIABILITY OF COLLECTING BANK TO DEBTOR WHERE 
IT FAILS TO PRESENT CHECK ON SAME DAY, AND BANK ON WHICH DRAWN, FAILS, 


Morris v. Eufaula Nat. Bank, Supreme court of Alabama, April 26, 1895; re-hearing overruled 
July 27, 189s. 


Action by P. H. Morris against the 
Eufaula National Bank for failure to 
present in due time a check for pay- 
ment. Judgment for defendant, Plain- 
tiff appeals, Reversed. This was an 
action brought by the appellant, P. H. 
Morris, against the appellee, the Eu- 
faula National Bank. The plaintiff's 
as amended, 


complaint, was as fol- 


lows: 


‘The plaintiff claims of the defendant 
$500, as damages, to wit, on March 30, 
1891, the defendant had in its posses- 
sion, for collection, a certain draft or 
bill of exchange drawn on plaintiff by 
the Mound City Distilling Company, 
and accepted by him, for the sum of 
$470.22, and which said draft or bill of 
exchange was due and payable on said 
March 30, 1891, and that on said day, 
the said defendant presented said draft 
or bill of exchange to the plaintiff in the 
city of Eufaula, Alabama, about 10 
o'clock in the forenoon of said day for 
payment, and that said plaintiff then 
and there gave to said defendant acheck 
on the John McNab Bank, a bank then 
doing a banking business in said city of 
‘ufaula, Alabama, for said sum of 
$470,22, the amount due on said draft 
or bill of exchange, and plaintiff avers 
that he drew said check for said sum on 
the John McNab Bank, and delivered 
the same to the defendant in the city of 
Eufaula, Alabama, about to o'clock in 
the forenoon of said March 30, 1891,and 


that at the time said check was so drawa 
by him (plaintiff) and delivered by him 
to the defendant, and during the re- 
mainder of the day, March 30, 1891, the 
said John McNab Bank kept open its 
banking heuse, and carried on its bank- 
ing business in the usual way, and paid 
all checks which were drawn on or 
against it during said day, and plaintiff 
further avers that at the time he drew 
said check and delivered it to the de- 


fendant, as aforesaid, he had on deposit 


to his credit ia the said John McNab 
Bank, and subject to his check, the sum 
of $2,000, and that said defendant, by 
the exercise of reasonable diligence 
could have presented said check to the 
John McNab Bank during banking hours 
on said March 30, 1891, and that if de- 
fendant had so presented said check on 
said March 30, 18g1, the same would 
have been paid in full by the said John 
McNab Bank, but said defendant, not- 
withstanding its contract in the prem— 
ises, and in disregard of its duty arising 
out of its contract with plaintiff, failed 
to present said check to the John McNab 
Bank on said March 30, 1891 And 
plaintiff further avers that after said 
March 30, 1891, and on March 31, 1891, 
the said John McNab bank suspended 
payment and failed, and never after its 
said failure carried on any business, and 
by reason of the premises the said plain- 
tiff was compelled by said defendant on 
March 31, 1891, to take up said check so 
given by him to it, as aforesaid, and 
pay said defendant in money the sum of 
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$470.22, on March 31, 1891, and by 
reason thereof plaintiff was damaged as 


aforesaid, wherefore he brings this 
suit.” 


To this amended complaint defendant 
demurred on the following grounds: 


** (1) That it was not the duty of the 
‘defendant to present the check men- 
tioned in said complaint until the day 
after it received said check from plain- 
tiff, 

(2) That it was not the defendant's 
‘duty to present the check mentioned in 
said complaint, on the same day the 
same was received. 

(3) Said complaint shows that the 
bank, upon which the check mentioned 
in the same was drawn, closed its doors 
on the same day said check was drawn, 
and never afterwards opened them for 
business, 

(4) Said complaint fails to aver that 
plaintiff suffered any damage by de- 
fendant’s failure to present said check 
on the day it was received. 

(5) Said complaint fails 10 show that 
plaintiff had to pay the debt for which 
said check was given, after the same 
was given, or in any manner suffered 
any damage by reason of defendant's 
failure to present the same on the day it 
was received. 

(6) That said complaint is an attempt 
to recover money paid under mistake 
of law, if mistake at all. 

(7) Said complaint fails to show that 
plaintiff was ignorant of the facts al- 
leged therein at the time the money was 
paid to the defendant. 

(8) Said complaint shows that plain- 
tiff was fully cognizant of the facts 
therein alleged, at the time the money 
sought to be reserved was paid by the 
plaintiff to the defendant.” 


These demurrers were sustained, and 
the plaintiff declining to plead further, 
judgment was rendered for the defend— 
ant. The present appeal is prosecuted 
by the plaintiff fron: this judgment, who 
assigns as error the sustaining of the de- 
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fendant’s demurrer to his amended com- 
plaint. 

Haratson, J. 1. Of course, if the 
plaintiff suffered no damage from the 
failure of the collecting bank—the Eu. 
faula National—to present the check in 
time to the McNab Bank for payment on 
the day it was drawn, he had no cause 
of action against the defendant. 2 Dan- 
iel, Neg. Inst. sec. 1587; Boone, Bank- 
ing, secs. 172, 181; Industrial Trust, 
Title & Sav. Co. v. Weakley (Ala.) 15 
South, 855. The first count fails to aver 
or show that the plaintiff suffered any 
damage from the neglect of the Eufaula 
Bank, and was, therefore, subject to the 
demurrer interposed. 

2. The rule is well settled, generally, 
in reference to the time within which 
checks must be presented for payment, 
that if the bank on which the check is 
drawn be in the same place where the 
payee receives it, it should be presented 
for payment within banking hours on 
the day it is received, or at latest within 
banking hours on the following day. 
Industrial Trust, Title & Sav. Co. v. 
Weakley, supra. But there seems to be 
a well-recognized qualification of this 
rule, where the check is taken by a col- 
lecting agent for another to whom the 
drawer of the check is indebted, and 
for which he gives the collecting agent 
his check. In such case Mr. Morse 
says: 


“When a check is taken instead of 
money by one acting for others, a delay 
of presentment for a day or forany time 
beyond that within which by reasonable 
diligence it can be presented, is at the 
peril of the party so retaining the check 
as between him and thetrue owners and 
parties in interest represented by him, 
Thus where the payee of a draft took 
from the drawees their check for the 
amount, which during banking hours on 
that day would have been honored, but 
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which was retained by the payee until the 
day following, when it was dishonored, 
it was held that the payee could not 
have any remedy against the drawer. 
As between the payee and the drawee 
the presentment of the check had been 
made with due promptitude, but as _ be- 
tween the payee and the drawer there 
had been laches by reason of the payee 
not having presented the check and re- 
duced it to money on the same day on 
which he received it. The payee had 
in fact, so far as the drawer was con- 
cerned, given to the drawees an exten- 
sion of credit for one day, and the pay- 
ment had been lost directly in conse— 
quence of such unauthorized extension.” 
2 Morse, Banks, sec. 421. 


And again, the same author says in 
section 428: 


‘‘The payee (or his agent) cannot en- 
large the time by taking the check in- 
stead of money, and waiting till next 
day to see if itis good. If he takes a 
check, he must collect it the same day; 
he cannot have till the next day to pre- 
sent the check, for it was his duty to se- 
cure payment on that day, not the next 
day, and the check is not payment.” 


In the case at bar, the defendant 
bank—the collecting bank and agent for 
the Mound City Distilling Company,— 
having received from said company the 
plaintiff's acceptance, presented the 
same for collection at maturity. In- 
stead of paying the money, the plaintiff 
gave his check for the amount of his 
debt, drawn on the John McNab Bank 
in Eufaula, payable to the defendart 
bank, 
March 30, 1891, about 10 o’clock a. m., 


The check was received on 


and was not presented until the next 
day, the 31st. The McNab bank was 
good, and honored all checks on the 
30th, and suspended at the close of 
business hours on that day. The plain- 
tiff had money at McNab’s and his 
check, as is alleged, would have been 
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paid if presented on the 3oth. The com- 
plaint does not aver that the draft for 
which the check was given was surren- 
dered to the plaintiff, when he gave the 
check, and, construing it most strongly 
against the pleader, we presume it was 
not surrendered, but was retained by 
the defendant, to await the collection of 
the check. It was not received in ab- 
solute payment of the plaintiff's accept- 
ance, and the debt due by the draft was 
not discharged, The check was receiv- 
ed to become operative as a payment in 
fact, only when paid by the drawee. 
Story, Bills, sec. 419; Smith v. Miller, 
43 N. Y. 171. The next day, the 31st of 
March, the day of the suspension of the 
McNab Bank, the plaintiff paid his bill 
to the Mound City Distilling Company 
to the defendant and took up his check. 
This he was bound to do, for, as for 
anything yet occurring, he stiil owed his 
debt to the Mound City Distilling Co. 
But, he claims that when he gave his 
check to the defendant bank, in place of 
money, to be collected and applied to 
his draft, there was an implied obliga— 
tion on the part of defendant to him, to 
present said check with due diligence to 
the drawee for payment, which obliga- 
tion it failed to discharge, in conse-— 
quence of which, though he was yet 
bound to pay the draft, he suffered dam- 
age to the extent of the sum for which 
the check was given. This isaquestion 
with which the owners of the draft—the 
Mound City Distilling Company—have 
nothing to do. As to that company, 
the defendant had no right to take any- 
thing but money for the draft, and, in- 
deed, did not pretend todo so. When 
it took the check from plaintiff, its tak- 
ing became a transaction between de- 
fendant and plaintiff; defendant became 
the agent of and owed plaintiff the duty 
to act promptly in the col'ection of the 
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check. The check when given, was es— 
teemed good by plaintiff and defendant, 
and it was good. The plaintiff did no 
wrong to give the check for the purpose 
intended; but in taking said check, as 
we have stated, the defendant at once 
assumed a relation and duty to its 
drawer, and had no right, as to him, to 
enlarge the time of its payment for a 
day, but should have presented it— 


LAW JOURNAL, 


there having been ample time in which 
to do so—the very day it was drawn; 
and failing, it owes the plaintiff the 
amount of the check and interest. Au- 
thorities supra; Smith v Miller, 43 N. 
Y, 171; Id. 52 N. Y. 546; Chouteau v, 
Rowse, 56 Mo. 65; Clark v. Gates, 67 
Mo. 139. 

The demurrer to thecomplaint should 
have beenoverruled. Reversed and re- 
manded, 


COLLECTION BY INSOLVENT BANK—WHEN BANK A DEBTOR AND PROCEEDS NOT A TRUST FUND, 


Re assignment of James F. Kingsland, District Court, Chisago County, Minn. July 189s. 


A bank which makes collections from 
time to time, and at stated periods re- 
mits the proceeds thereof, is a mere 
debtor of the owner of the moneys col- 
lected, and not a trustee, 

Where, upon the insolvency of such 
bank, it cannot be shown that among 


the moneys turned over to the assignee 
are the identical moneys collected by 
the bank, the creditor will not betreated 
as a cestui gue trust,and the moneys in the 
assignee’s hands as trust funds, but such 
creditor will have to share with the other 
creditors in the dividendsof the estate. 





CANADIAN CASEs. 


COLLATERALS OF 
UPON HIS INDEBTEDNESS, AND IS ONLY ENTITLED TO JUDGMENT FOR BALANCE, 


BANK COLLECTING 


INSOLVENT CUSTOMER 


MUST CREDIT PROCEEDS 


Molsons Bank v. Cooper, eta!.. Q. B. Div., Supreme court, Ontario, June ra, 1895. 


The plaintiffs gave the defendants a 
line of credit ‘‘to be secured by collec- 
tions (meaning customers’ notes) depos- 
ited.”” Customers’ notes were taken by 
defendants from time to time, and de- 
posited with the bank as collateral se- 
curity for the line of credit under the 
terms of the agreement, The practice 
was for the defendants to withdraw 
these for collection at maturity, the pro- 
ceeds, when collected, going to their 
credit in their bank account, or being 
otherwise independently dealt with by 
defendants, other notes being deposited 
from time to time, so that while the 
total amount of notes was supposed to 
be kept at or near the amount of the 
credit, yet the notes actually under de- 
posit were constantly changing. 

When the defendants failed and 
stopped payment, the bank claimed to 


be entitled (1) to collect the deposited 
customers’ notes then in their hands, so 
held as collateral security, and carry the 
proceeds into a suspense account; and 
(2) to recover judgment against the de- 
fendants, notwithstanding such realiza- 
tion of the collateral paper, for the full 
amount of the direct paper representing 
their indebtedness, without giving any 
credit for the proceeds of the collateral 
security, so long as the total amount re- 
ceived by the bank under their judg- 
ments and upon the collateral paper did 
not exceed in the whole the total in- 
debtedness. 

Held: That they were bound to give 
credit for the amounts realized on the 
collateral security, and could only re- 
cover judgment for the balance. 

Commercial Bank of Australia v. Wil- 
son (1893) A, C. 181, distinguished. 
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BONA-FIDE HOLDER. 


NOTE PRESENTED FOR DISCOUNT BY FIRST INDORSER PRESUMPTIVELY HAS INCEPTION 


IN HIS HANDS, 


BANK NOT BOUND TO INQUIRE OR CHARGEABLE WITH NOTICE 


THAT INDORSEMENT FOR ACCOMMODATION OF MAKER, 


First Nat. Bank of i ciendship v. Weston et al. 


N. Y. Supreme court, General Term, Fifth Department. 


June 21, 1895. 


Lewis, J. This action was brought 
upon a promissory note dated Decem- 
ber 31, 1891, made by the firm of Geo. 
Van Campen & Sons, payable to the or- 
der of J. K. Van Campen, and indorsed 
by the payee and by the firm of Weston 
Bros., as second indorsers. The in- 
dorsement of the firm name of Weston 
Bros. was made by William W. Weston, 
one of the members of the firm, solely 
for the accommodation of the makers, 
without consideration, and not in the 
business of the firm of Weston Bros. It 
was presented to the plaintiff for dis- 
count by the payee, J. K. Van Campen, 
in the month of September or October, 
1892. It was discounted by the plain- 
tiff’s cashier, and the proceeds thereof 
were applied in payment of a promis- 
sory note falling due that day, which 
was one of a series of notes made by the 
same makers and bearing the same in- 
dorsements as the note in suit. The 
first note of the series was discounted 
by the plaintiff, and the proceeds there- 
of were placed to the credit of George 
Van Campen, Whether he was a mem- 


ber of the firm of makers did not appear 
from any affirmative evidence on the 


trial. Abijah Weston alone defended, 
setting up as his defense that the in- 
dorsement of his firm name was made 
without his consent, and not in the busi- 
ness of his firm; that it was presented to 
the plaintiff for discount by the makers, 
which was alleged to be notice to the 


plaintiff that his firm was an accommo- 
dation indorser. 

Many of the facts of thiscase are sim- 
ilar to those of the case of Smith v. 
Weston, 34 N. Y, Supp. 557, which was 
argued at the same time with this case; 
but a different question arises here, 
Both parties requested the direction of 
a verdict in their favor, respectively, in 
the Smith case, thereby submitting the 
questions of fact for the decision of the 
court, and the decision was in favor of 
the defendant. But such was not the 
case here. The plaintiff at the close 
of the evidence asked to have the 
questions of facts submitted to the jury. 
His request was refused and a verdict 
was directed for the defendant. The 
plaintiff's cashier, Minor Wellman, testi- 
fied that the note in suit was sent by 
mail to the plaintiff bank by the payee, 
J. K. Van Campen, with a request that 
it should be discounted and the pro-— 
ceeds used to take up the note hereto- 
fore referred to and which was held by 
the bank; that J. K Van Campen paid 
the discount; that he did not know 
that he was one of the makers of the 
note; neither did he know who com—- 
posed the firm of makers; that he had 
no knowledge who J. K. Van Campen 
represented in this correspondence, and 
did not know who compused the firm of 
George Van Campen & Sons; that he 
discounted the note on the strength of 
the indorsement of Weston Bros.; that 





504 


that firm was the only one he knew any- 
thing about. There was evidence in the 
Smith case justifying the court in find— 
ing that the note was, to the knowledge 
of the plaintiff, presented for discount 
by the makers, and hence presumably 
had its inception in their hands, That 
circumstance was notice to the plaintiff 
Smith that the note belonged to the 
makers, and that the indorsement in the 
name of Weston Bros, was made for the 
makers’ accommodation, without con— 
sideration. If presented by the first in- 
dorser, as in this case, the presumption 
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would be that it had its inception in his 
hands. It is not the duty of parties 
about to purchase negotiable paper to 
make any inquiries not required by good 
faith, as to possible defenses of which 
they have no notice, either from the 
face of the paper or facts communicated 
at the time. Daniel, Neg, Inst. Sec. 
775. The evidence presented facts 
which should have been submitted to 
the jury. The judgment appealed trom 
should be reversed and a new trial 
granted, with costs to abide the event, 
All concur. 


BANK OFFICERS. 


BANK CASHIEK—LIABILITY ON BOND, 


First Nat. Bank of Kaufman v. Stilletal. Court of Civil Appeals of Texas, May 15, 1895. 


In this case the cashier of the bank 
whose bond, with sureties, was con- 
ditioned that he would ‘‘faithfully and 
honestly discharge his duties as cashier, 
and account for all such moneys, funds 
and valuables” as came into his hands, 
cashed a draft, payable to his order, 
amply secured by bills of lading of cot- 
ton, and duly forwarded the same, with 
the bills of lading, to a bank in another 
city, for collection. The draft and 
bills of lading were lost in the mail. 


The cashier’s bookkeeper, whose duty it 
was to check the statements and ac- 
counts with other banks, reported the 
draft as credited on their account with 
the bank to which they had been for- 
warded, and his accounts balanced ac- 
cording to his report. The agent of 
the railroad company, without produc- 
tion of the bills of lading, and without 
the consent of the cashier, delivered the 
cotton tothe consignee. e/d, that the 
cashier was not liable on his bond. 


BANK’S LIEN ON ITS STOCK—NEW YORK. 


In Gibbs v. Long Island Bank, the 
New York supreme court, general term, 
second department, hold that a pro- 
vision in the articles of association that 
no shareholder who is indebted to the 
bank shall be permitted to transfer his 
shares until the debt is paid, is valid, 


not being prohibited by statute or in- 
consistent with public policy. Also that 
a recital in a certificate of stock that the 
shares are held ‘‘subject to conditions 
and stipulations contained in the articles 
of association,” is sufficient to put a 
purchaser on inquiry as to such con- 
ditions and stipulations. 





LEGAL DECISIONS. 


INTEREST AND USURY. 
USURY CANNOT BE PLEADED AGAINST BONA-FIDE HOLDER IN VIRGINIA, 


Code of Virginia, 1887, § 2818, pro- 
vides that contracts calling for usurious 
interest, ‘‘shall be deemed to be for an 
illegal consideration as to the excess be- 
yond the principal amount so loaned or 
forborne.” Held, that usury could not 


be pleaded under this statute against 
one who acquired a negotiable note in 
the usual course of business, for a valu- 
able consideration, before maturity, 
without notice of the usury, and who 
charged no usurious interest. 


PROMISSORY NOTE VOID FOR USURY-——EFFECT OF TRANSFER TO BONA-FIDE HOLDER 
—MINNESOTA STATUTE, 


Robinson v. Smith, Supreme Court of Minnesota, July 10, 1895. 


Promissory notes payable to one Par- 
sons or bearer, were usurious and void; 
but before maturity were transferred, 
for value in good faith to one Morgan, 
who after maturity, sold them to plaintiff 
Robinson, The court, considering plain- 
tiff’s right to recover, said: 

‘‘Assuming, then, that the notes were 
usurious, as between the original par- 
ties to them, we reach the vital question 
in this case, viz. did Morgan take the 
notes freed from the vice of usury; and, 
if so, did the plaintiff, by his purchase 
of them, acquire all of the rights and 
equities of Morgan in and to the notes, 
notwithstanding he himself was not a 
bona-fide purchaser of the notes before 
maturity? The answer depends on the 
construction to be given to the proviso 
to section 2214, Gen. St. 1894, declar— 
ing all usurious notes, contracts, and se— 
curities void, which reads as follows: 


‘Nothing herein shall be construed to prevent 
the purchase of negotiable mercantile paper, 
usurious or otherwise, fora valuable considera- 


tion by an innocent purchaser, free from all 
equities, at any price, before the maturity of the 
same, when there has been no intent to evade 
the provisions of this act or where said pur- 
chase has not been a part of the original usuri- 
ious transaction. In any case however where 
the original holder of a usurious note sells the 
same to an innocent purchaser, the maker of 
said note or his representatives shall have the 
right to recover back from the said original 
holder the amount of principal and interest paid 
by him on said note,’ 


Manifestly, this proviso was enacted 
in view of the fact that negotiable paper 
enters into the channels of commerce, 
and constitutes a large addition to the 
medium of exchange in the business 
world, and that its free circulation as 
such medium ought not to be hampered. 
The statute therefore makes no attempt 
to repeal the law merchant, as to usuri— 
ous negotiable paper, but expressly pro- 
vides that after the paper has passed into 
the hands of an innocent purchaser, for 
value, before maturity, it is freed from 
the vice of usury. Themakerhas nolong- 
er any defense, as against the purchaser; 
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but the law, in such cases, gives him a 
right to recover the amount of the usur 
ious paper he is required to pay from 
the original holder, who transferred the 
paper. An ‘innocent purchaser’ as the 
term is used in this statute, means a 
bona-fide indorsee or bearer, within the 
law merchant. Fredin v. Richards (de- 
cided at the present term) 63 N. W. 
1031; Bank v. Bentley, 27 Minn. 87. 
This last case holds that the proviso we 
are considering intends that the defense 
of usury may be interposed in an action 
on negotiable paper only where any 
other defense, if it exist, might be 
interposed. Now, it is clear that the 
defendants in this action cuuld not 
terpose any other defense against these 
notes the hands of 
Therefore, they cannot interpose the 
defense of usury. This conclusion fol- 
lows, from the rule of the law merchant, 
that one who acquires negotiable paper 
from a bona-fide indorsee or bearer, 
who purchased it for value, before ma- 
turity, obtains the title and rights of 
such indorsee or bearer, Therefore, he 
will not be affected by the fact that he 
purchased after maturity of the paper, 
and with notice of fraud or other vice 
in the origin of the paper. It would be 
inconsistent that the law should recog- 
nize a perfect title to the paper in an 1n- 
nocent purchaser, yet limit his right to 
dispose of it. If he cannot transfer the 
paper, with all the privileges and immu- 
nities attaching to it in his hands, to 
any one he pleases, his title is imper- 
fect; he is deprived of a free market for 
it, 


in- 


in the plaintiff. 
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The statute gives the right to an 
innocent purchaser to acquire negoti- 
able paper, usurious or otherwise, free 
from all equities; and by his purchase 
he obtains this immunity, which be- 
comes his property, and he may trans- 
fer it to whom he pleases’ Bedell v. 
Herring, 11 Am. St. Rep. 322, note 
(Cal.) 20 Pac. 129; 1 Daniel, Neg. Inst. 
§ 803. The question must be answered 
in the affirmative. The plaintiff, by 
his purchase from Morgan, acquired the 
notes free from the defense of usury. 
The New York cases relied upon by de- 
fendant’s counsel are not in point, for 
the usury law of that state is not iden- 
tical with our own, in that since 1837 
it has contained no provision similar to 
the proviso we have considered. In that 
state a note void for usury continues 
void forever, whatever its subsequent 
history may be, Rev. St. N. Y. (8th 
Ed.) p. 2513, sec. 5; Claflin v- Boorum, 
122 N. Y. 385, 25 N. E. 360; Tyler, 
Usury, 67. The usury law of the state 
of New York, from 1830 to 1837, con- 
tained a provision similar to the proviso 
in our law; and the case of Andrews v. 
Pond, 13 Pet. 79, cited by defendants’ 
counsel, involved the validity of a usuri- 
ous bill of exchanze under the New 
York statute as it was prior to 1837. 
But the case is not in point, for the bill 
had been protested for non-acceptance, 
which fact appeared on its face when 
transferred by the original holder, and 
there was no claim that the plaintiif re- 
ceived it from a bona-—fide indorsee be- 
fore maturity, without notice of any in- 
firmity in the bill.” 





LEGAL DECISIONS. 


MORTGAGES. 


POWER OF MICHIGAN BANK TO FORECLOSE REAL ESTATE MORTGAGE BY ADVER- 
TISEMENT UPHELD, 


Gage v. Sanborn, Supreme Court of Michigan, July 13, 1895. 


A real-estate mortgage was executed 
by the owner to the Savings Bank of 
East Saginaw, Michigan, as collateral to 
two notes. The principal question be- 
fore the court was as to the power of 
the bank to foreclose the mortgage by 
advertisement. Upon this point the 
court says: 

“It is said that the bank 's a corpora- 
tion of limited powers, and could not 
foreclose the mortgage by advertise- 
No question is raised over the 
right of the bank to ownthis mortgage; 
and if it may, it must have the power to 
foreclose it by advertisement; if it can 
be so foreclosed while it is such owner, 
Counsel concede that some of the 
courts hold that acorporation may exe- 
cute such trusts as are coupled with an 
interest in the thing granted, or upon 
which the power is to operate; but say 
that ‘it is fundamental that they cannot 
execute a power not coupled with an in- 
terest in that upon which the power is 
to operate.’ And they argue, upon the 
authority of Johnson v. Johnson (S C.) 
3S. E. 606, that: ‘A mortgagee’s inter- 
est in the property mortgaged is only in 


ment, 


the proceeds of the property mortgaged, 
and it would not therefore be coupled 
with any interest in the equity of re- 
demption, to which 


the contract or 


power of sale relates.’ But, if this can 
be said to be true in this state (see Lee 
v. Clary, 38 Mich. 226, and Niles v. 
Ransford, 1 Mich. 338), we think the 
statute confers the power upon banks to 
foreclose by advertisement. 1 How. 
Ann. St. § 3142, provides that: ‘It shall 
be lawful for any such association to 
purchase, hold, and convey real estate 
Such as 
shall be mortgaged to it in good faith, 
by way of security, for loans previously 
made by, or moneys due to, such asso— 


for the following purposes: 2. 


ciation; 4. Such as it shall purchase at 
sales under judgments, decrees or mort- 
gages, held by such association,’ etc. 
Again, 3 How. Ann. St. §3208b pro- 
vides that: ‘A bank may purchase, 
hold, and convey real estate for the 
following purposes, but no other: 3. 
Such as it shall purchase at sale under 
judgments, decrees, or mortgage fore- 
closures, under securities held by it; but 
a bank shall not bid at any such sale a 
larger amount than to satisfy its debt 
and costs.’ Counsel for plaintiff forci- 
bly suggest that the words ‘mortgage 
foreclosures’ are unnecessary, and can 
be given no effect, if banks cannot fore- 
close by advertisement, as purchases at 
mortgage sales in other cases would be 


covered by the word ‘decrees.’ 


CHATTEL MORTGAGES IN KANSAS—PRIORITIES BETWEEN MORTGAGEES—EFFECT 
OF RECITALS, 


Burnham et al. v. Citizens’ Bank of Emporia. Supreme court of Kansas, July 6, 1895. 


Action by Burnham et al, v. Citizens’ 
Bank of Emporia and others. The facts 
were these: 


C, the owner of a stock of merchan- 
dise, mortgaged it to the bank to secure 
his indebtedness to it, with power to 





508 THE BANKING 
sell, and delivered possession of the 
property to the bank, reserving in the 
mortgage one-half of the proceeds of 
sales to be made during the month of 
December. Afterwards he executed a 
second mortgage to the plaintiffs, with 
the following provision: ‘‘It is hereby 
represented, and this mortgage accept— 
ed on faith of said representation, that 
there are no claims or liens of any kind 
on the above property, but this mort- 
gage is a first lien, except a claim in the 
nature of a chattel mortgage held by 
the Citizens’ Bank of Emporia. Kansas, 
and subject thereto.” Held (1) That 
such recital recognizes the validity of 
the mortgage to the bank, and estops 
the plaintiffs from attacking it; (2) that 
the plaintiffs, by virtue of the second 
mortgage, acquired the right reserved 
by C to one-half the proceeds of the 
December sales. 
Further held: 


1 The recording of a chattel mortgage 
does not impart constructive notice to 
prior mortgagees. 

2. Where personal property which 
has been mortgaged by the owner to a 
creditor by an instrument valid as be— 
tween the parties, but which if properly 
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attacked, might be avoided by other 
creditors or bona-fide purchasers, is 
subsequently mortgaged to another 
creditor by an instrument in which the 
validity of the first mortgage is recog- 
nized, and such second mortgage is, in 
terms, subject thereto, the second mort- 
gagee is estopped from questioning the 
validity of the prior mortgage. 

3. The general rule in equity is that 
a creditor who is secured by a mortgage 
or mortgages on several pieces of prop- 
erty, who has actual notice of a junior 
mortgage on only a portion of the prop- 
erty, is bound to exhaust all his security 
for the satisfaction of his debt; and, if 
he releases any part of his security, or 
pays to the mortgagor the proceeds de- 
rived from a sale of any portion thereof, 
after actual notice of the rights of the 
junior lienholder, he does so at his 
peril, and must account to the junior 
lienholder for any surplus realized, or 
which ought to have been realized, 
from all of his securities. This rule is 
subject to qualifications and exceptions 
and is not to be applied in such manner 
ao to impose risks or burdens on the se- 
nior lienholder which he has not as- 
sumed. 


CHATTEL MORTGAGES IN KANSAS—EFFECT OF FAILURE TO RENEW—CHARACTER 
OF POSSESSION REQUIRED 


Moore v. Shaw, Sheriff, Court of Appeals, Kansas, Northern Department E. D. July 6, 1895. 


The following points are decided in 
this case: 

1. A chattel mortgage filed in the 
office of register of deeds of the proper 
county, but not renewed within the 
year after such filing, as required by the 
statute, is void as to creditors after the 
expiration of the year, When posses. 
sion under such mortgage is relied upon 
by the mortgagee, he must show an ac- 
tual and continued change of possession 
in himself; and possession by the mort— 
gagor, as his agent, is insufficient as 


against an execution creditor levying 
thereon, 

2. In an action of replevin by the 
mortgagee under such a mortgage to 
recover the mortgaged goods from a 
sheriff who has levied an execution 
thereon as the property of the mort- 
gagor, the interest of such officer is 
only special; and a judgment in his favor 
when the plaintiff has possession, should 
be for their return, or the recovery of 
the value of such special interest when 
it is less than the value of the goods, 





LEGAL DECISIONS. 


NEGOTIABLE PAPER. 


NEGOTIABILITY OF CORPORATE MORTAGE BONDS UNDER SEAL IN RHODE ISLAND. 


American Nat, Bank v. American Wood Paper Co. Supreme court of Rhode Island, July 8, 1895. 


Action by the American National 
Bank against the American Wood Paper 
Company for principal and interest on 
bonds secured by mortgage, Defend- 
ant demurs to the declaration (1) that 
the bonis are not negotiable; (2) that 
the terms of the mortgage cannot be 
imported into the bonds so as to give a 
right of action for the principal before 
the maturity of the bonds. Demurrer 
on first ground overruled and on second 
ground sustained, 

Fullowing is a synopsis of the points 
decided: 

1. Bonds issued by a corporation and 
secured by mortgage are negotiable, 
though under seal and payable to bear- 
er ona certain day named, or sooner 
after five years. 

2. Pub. St. c. 142, sections 6, 7, pro- 
viding that the holder of a note by a 


corporation may maintain an action 
thereon, and that such note payable to 
order or bearer shall be assignable as a 
bill of exchange, according to the cus— 
tom of merchants, and therefore pass 
by delivery, apply to bonds of a corpor- 
ation under seal and secured by mort- 
gage payable to bearer. 

3. Bonds of a corporation which sim- 
ply recite that they are secured by 
mortgage do not make the terms of a 
mortgage providing that in case of de- 
fault in the payment of interest of one- 
third of the holders in amount may re- 
quire the trustee to sell the property, 
and that the bonds shall forthwith be- 
come due, a part of the contract, so as 
to give a single bondholder on such de- 
fault a right of action for the principil 
before maturity of the bonds, independ- 
ently of foreclosure proceedings, 


REMEDIES UPON NEGOTIABLE INSTRUMENTS. 


SUIT AND ATTACHMENT ON LAST DAY OF GRACE PREMATURE IN MICHIGAN—BANK 
LIABLE FOR MALICIOUS PROSECUTION, 


Weisinger v. First Nat Bank of Benton Harbor, Supreme court of Michigan, July 13, 1895. 


Action by Weisinger against the bank 
for malicious prosecution, A _ verdict 
and judgment for the bank is reversed 
by the supreme court 


Lone, J. This action is brought to re- 
cover damages for maliciously suing out 
a writ of attachment against the prop— 
erty of the plaintiff by the defendant 
bank, The affidavit upon which the 
writ of attachment was issued, was 
made by the president of the bank, and 
alleges, among other things, that the 
defendant in the writ (the plaintiff here) 
was indebted to the bank in the sum of 
$>50, which amount was then due upon 
express contract. The causes for the 


issuing of the writ are stated to be that 
the defendant in the writ “fis about to 
remove his property out of the state 
with intent to defraud his creditors; 
that the defendant is about to abscond 
from the state to the injury o! his cred- 
itors; and that he has assigned his prop- 
erty with intent to defraud his credit- 
ors.” The affidavit was made on Sep- 
tember 30, 1893. The indebtedness 
consisted of three notes, aggregating 
$750. Among these notes was one for 
$600 which plaintiff in this suit claims 
was not due at the time suit was 
brought upon it. The court below di- 
rected verdict in favor of defendant on 
the ground that it was acting upon the 
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advice of counsel, to whom had been 
communicated all the facts in relation to 
the matter. It appears from this record 
that the last day of grace on the $600 
note was Saturday, September 30, 1893, 
the day upon which the attachment was 
issued. Mr. Weisinger had all that day 
in which to pay this note. 2 Am. & 
Eng. Enc. Law, p. 396. The suit was 
therefore prematurely brought on the 
note, and the bank had no legal right to 
an attachment for the amount it claimed 
to be due, Estlow v. Hanna, 75 Mich. 
219; How. Ann. St. sections 7986, 
7987. The bank officers apparently 
knew this. Mr. Bailey, the president, 
testified upon that subject as follows: 


Q. *‘Did you ask Mr. Gore [counsel for the 
bank] whether suit could be brought on this note 
the 30th of September, or not? 

A. *‘We had enough that was already past 
due. There was some discussion as to how 
much was due.” 

Q. “So that, as to the question whether the 
suit could be brought on that note of $600, Sep- 
tember 30th, you didn’t ask Mr. Gore at all?” 

A. ‘‘No, sir; not as to whether suit could be 
brought. I did ask him this. He said we were 
not obliged to lie down, and see the property 
run away from us, even if the paper was not 
due.” 

Q. **So that you considered that the note was 
not due so that suit could be brought upon it?” 

A, ‘‘I should consider that a man had until 4 
o’clock on that day to pay that paper in.” 

Q. ‘You knew that there could be no suit 
brought of that note on the 30th of September; 
at least, you believed that?” 

A. ‘*Not until the close of business; but still’”- 

Q. *‘You had not yet got to the opening of 
business on the 30th?” 

A. *'No, sir.” 

Mr. Bailey also testified that he knew what 
the law was as to the time of notes falling due. 

Mr. Gore testified that Mr. Bailey told him 
that he thought the $600 was due. He was 
asked: ‘‘You say yourself, you didn’t examine 
the note?” 

A. “I didn’t. Didn’t see it at all. 
saw it until it was here.” 

Q, ‘‘You did not stop to see whether the days 
of grace had expired or not?” 

A. ‘Mr. Bailey is a banker. 
due.” 

Q. “Did you examine the note at all, or ask 
any question about whether the days of grace 
had expired?” 

A. ‘‘No, I simply asked when it was due,” 

Q. *‘You left that to him, didn’t you?” 

A. ‘Didn't leave anything to him; nevercon- 
sidered it,” 

Q. ‘You asked him if it was due, and he 
said it was?” 

A. ‘Yes sir; he went to ascertain that fact.” 


Never 


He said it was 
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Witness further said: ‘‘My idea at that time 
was that the note could be sued on that day. 
There is authority for that position.” 

Q. *“*Did you examine any authority on that 
question?” 

A. ‘‘No; I looked up authority with reference 
to the collaterals particularly. That was the 
question presented to me,—whether or not, 
having collateral for his note, he had a right to 
the attachment—and I ascertained he had.” 

Q. **You heard Mr. Bailey say here that he 
understood now and then that that note would 
mature at the close of banking hours, Satur- 
day?” 

A. ‘“‘I heard him say he would have until 
4 o'clock in the afternoon te pay it,” 

It has several times been held in this 
court that in an action for malicious 
prosecution proof that defendant placed 
all the facts before his counsel, and 
acted upon his opinion, established 
probable cause; and in attachment pro— 
ceedings that rule was also held. Le 
Clear v. Perkins (Mich.) 61 N. W. 357. 
In the present case, however, the party 
making the affidavit testifies that he 
knew the $600 was not jet due, and ap- 
parently did not consult counsel upon 
that question, but determined to attach 
for that as well as for the amount act- 
ually due. Mr. Bailey confesses that he 
was a banker of experience; knew the 
law as to when a note would become 
due; when suit could be brought upon 
it he also knew, and knew that this was 
premature. He had no legal right to 
tie up by attachment several hundred 
dollars’ worth of defendant's property 
upon a note not yet due. The court 
was in error in Uirecting verdict in favor 
of defendant. It was at least a question 
for the jury to determine whether the 
tank officers did not act from malicious 
motives, and without probable cause. 

Claim is also made by the plaintiff 
that the affidavit was not madeand filed 
before the writ issued. Plaintiff is not 
in a position to raise that question, The 
declaration sets forth that ‘‘the defend- 
ant caused the said affidavit to be filed 
in the office of the clerk of the court, 
and caused a writ of attachment to be 
issued.” In the face of this allegation 
in the declaration, the plaintiff cannot 
be heard to say that no affidavit was 
filed. The judgment below must be re- 
versed and a new trial ordered. The 
other justices concurred. 





LEGAL DECISIONS. 


SAVINGS BANKS. 


LIABILITY FOR WRONGFUL PAYMENT OF DEPOSIT—BANK NOT LIABLE WHERE PAYMENT NOT NEGLIGENT OR 
CONTRARY TO BY-LAWS, 


Providence Assisting Association v. a ae Bank, Supreme Court of Rhode Island, 
uly 2, 1895. 


Stiness, J. The complainant, a mu- 
tual benefit association, had a fund on 
deposit in the defendant bank in August 
1893 from which it sought to withdraw 
the sum of $700, but the bank required 
a notice of 90 days before withdrawal. 
Thereupon the trustees signed a paper 
as follows: ‘‘Providence, R. I., August 
13, 1893. Citizens’ Savings Bank, Prov- 
idence, R. I. Pay to our trustees, L. 
Blumenthal, Jacob Fox and J. Jersky, 
or bearer, seven hundred and no one- 
hundredths dollars. [Seal of Associa- 
tion. ] L. Blumenthal, Jacob Fox, Joseph 
Jersky. Witness: C, J. Fox, Sec’y.” 
This paper, which was duly authorized 
by a vote of the association, was handed 
to one Finklestein, president of said as— 
sociation, to take to the bank as the 
notice of the withdrawal. Finklestein 
took the order to the defendant Wilbur, 
representing that the money could not 
be drawn within go days, and that he 
wanted to realize upon it at once. Wil- 
bur agreed to let him have $640, pro- 
vided the bank would allow the $700 to 
be transferred to him upon the books of 
the bank. They went to the bank, and 
this arrangement was completed. Fin- 
klestein produced the pass book of the 
association, in which the withdrawal of 
$700 was entered. He signed a receipt 
The savings bank drew 
a check for the amount as usual, on the 
High Street Bank, where its funds were 
deposited, but retained the check as de- 
posited by Wilbur, and entered the 
amount to the credit of Wilbur and An- 
derson, who together the 


for the same. 


advanced 


money, in a passbook, which was made 
out and delivered to Wilbur for himself 
and Anderson. Finklestein took the 
money—$640—from Wilbur, and the 
parties separated. Finklestein after- 
wards absconded with the money, and 
the complainant has not received any 
part of it. It now asks that the bank 
be ordered to cancel the entry of with- 
drawal, and that the transfer of the $700 
to Wilbur be declared null and void. 
The complainant’s argument is that the 
deposit was payable only in money, and 
as no money actually passed from the 
bank, the order of withdrawal and 
transfer should be treated as nullities; 


that the order was not negotiable, and 
so gave no rights to 
against the equity of the complainant, 
The bill charges a fraudulent conspiracy 
between Finklestein, Wilbur and Ander- 
son, and atransfer without considera- 


the purchaser 


tion. These charges are not proved, 
and the bill might be dismissed upon 
this ground. Bank v. Stone, 2 R. I. 
129. 

But, as this ground has not been 
taken, and as the case has been argued 
upon the rights and liabilities of the par- 
ties under the facts, we will consider it 
in that light. The theory of the com- 
plainant’s case, however, with the ele- 
ment of fraud eliminated, leaves out of 
account the fact that the transaction was 
not based upon a purchase and transfer 
of the order, for the order was not pur- 
chased or transferred, but the arrange- 
ment was based upon payment in cash 
by Wilbur to Finklestein, in good faith, 
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fur the transfer of credit to be made, 
and whicn was made at the bank. It is 
not necessary, therefore, to consider the 
negotiability of the order, or the rights 
of a purchaser under it. We must pass 
upon the transaction as it took place. 
All parties knew that the money would 
not, in fact, be paid by the bank until 
the end of 90 days; but Wilbur was 
willing to advance the money, less the 
amount agreed upon for interest, if the 
bank would transfer the $700 to the 
credit of himself and Anderson. The 
bank assented to this, and thereupon 
Finklestein presented the order to the 
bank, received the money from Wilbur, 
and the transaction was completed. 
This amounted to an acceptance of the 
order, payable in 90 days, on the faith 
of which Wilbur paid his money. As a 
consideration passed from Wilbur and 
Anderson, the bank became liable to 
them upon the acceptance. Urquhart 
v. Brayton, 12 R. I. 169; Wood v. Mor- 
iarty, 15 R. I. 518. Nothing remained 
to be done, and what was done cannot 
now be undone so as to put the parties 
in the position they were before. But, 
even though the bank may have made 
itself liable to Wilbur and Anderson, it 
does not follow that it may not also be 
liable to the complainant; and theclaim 
is made that it is so liable, because it 
knew that the fund of the association 
was in the control of trustees, and so 
the bank had notice of the scope of the 
trustees’ power, which was to draw the 
money only for the benefit of the asso- 
ciation, There are many cases which 
relate to the liability of a bank for a 
wrong payment, but the principle upon 
which they all depend is that the bank 
is liable for its violation ot by-law con- 
tracts, and for its negligence. If it pays 
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out a deposit contrary to its by-laws, or 
if, from negligence, it pays to a wrong 
person, it must pay again to the true 
owner, But where it pays according to 
its rules, without negligence, the pay- 
ment will be good, even though it is 
made to one who had no right to re- 
ceive it. Morse, Banks, § 620 and cases 
cited, In this case there was no viola- 
tion of the rules of the bank, and we do 
not think that there was negligence on 
its part. The society voted to withdraw 
the money. The order was signed by 
the trustees and attested by the secre- 
tary. Suppose the rule of duty that the 
bank was to see that it was drawn for 
the benefit of the society be a correct 
one, still it was presented by the presi- 
dent, the executive officer of the so 
ciety, who had previously made deposits 
and drawn money on its account. The 


whole society could not attend the with 
drawal, but it was represented by its 
president. 


There was nothing to arouse 
suspicion that he was to embezzle the 
fund. The bank knew that the society 
wanted the money at that time, for it 
had tried to draw it. This arrangement 
was made for the purpose of enabling it 
to have money at once, and it went into 
the hands of the president. We see 
nothing in this upon which to impute 
negligence or improper conduct on the 
part of the bank. We are therefore of 
opinion that the bank, having accepted 
an obligation to pay the money to Wil- 
bur and Anderson upon their advance 
to the complainant’s president, upon a 
duly-authorized order, in good faith, 
and without negligence on its part, in 
the course of a common business trans— 
action, is not liable to the complainant 
for the sum covered by the order, and 
that the bill must be dismissed. 





OBITUARY. 


THE LATE CALVIN FROST. 


Engaged for half a century in contin- 
uous practice, the late Calvin Frost was 
one of the most remarkable members of 
the New York bar, for while in his 73rd 


CALVIN 


year at the time of his death, July 26th, 
1895, yet he had just attained and was 
enjoying the zenith of a brilliant legal 
career. To within several weeks of his 
decease he had been actively engaged in 
business matters, and hard work and 
close application to legal affairs un- 
doubtedly hastened his end. His de- 


mise removes from the profession one of 


its most highly esteemed and respected 
members, for few lawyers now have or 
ever had a wider circle of friends than 
Mr. Frost, whose attributes of charac- 


Frost. 


ter were such as to win him the kindly 
regard of many distinguished practi- 
tioners, and also command the respect 


of strangers. He stood ever ready to 
assist the younger members of the pro- 
fession and many a young lawyer re- 
ceived encouragement and sound advice 
through Mr, Frost’s kindly direction. 


His life and career constituted an open 
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book with not even a line of marred ac- 
tion written therein, 

Born in 1823, at Somers, Westchester 
county, N. Y., he was graduated at Yale 
College as a Bachelor of Arts, in 1842, 
and subsequently received the Master. of 
Arts’ degree from the same University. 

Upon his admission to the Bar in 
1845, he began practice at Peekskill on- 
the- Hudson, where he remained in active 
pursuit of his professional labors until 
1889, at which date he established his 
office in this city, whither his name and 
reputation had long preceded him. 

Mr, Frost was recognized as a thoi— 
ough, all-around lawyer, but had be- 
come especially prominent in litigated 
practice. During his long career he 


had been arrayed against many of the 
nation’s ablest legal lights and proved 
himself a ‘‘foeman worthy of theirsteel,” 
as his numerous victories, gained in 
hotly-contested trials, attest. 

Ranking at his death among the lead- 


ers of the New York bar, Mr. Frost in 
his earlier years possessed the warm 
friendship of such eminent legal lights 
as Charles O’Conor, Francis B. Cutting, 
James W. Girard, Daniel Lord, William 
Curtis Noyes, Ex-Judge Bronson and 
others of equal standing who have long 
since joined the silent majority. 

While always an ardent Democrat, 
Mr. Frost declined political honors and 
assiduously devoted his attention to the 
law. His numerous legal friends tried 
to persuade him to accept, in 1878, the 


OFFICIAL WANUAL OF MISSOURI, 1895-6. 
—This work, compiled and issued by Hon. A. A. Les- 
ueur, secretary of state, is a handsome volume of 
nearly 500 pages, containing information of all kinds 
concerning Missouri. The “Kansas City Times,” 
speaking of the work, says: 

“The volume on the wholeis perhaps the most valu- 
able reference book ever published in the state. Its 
compilation has required the exercise of discrimina- 
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nomination for judge of Court of Ap- 
Appeals but he steadily declined the 
honor, In 1890, however, he did con- 
sent to take part in the Constitutional 
Commission to revise the judiciary ar- 
ticle of the State Constitution, this being 
strictly in the line of his profession. 
Perhaps the highest compliment of his 
life was received while a member of that 
body. Judge Danforth, the Republican 
Chairman of the Convention, appointed 
him Chairman of the Court of-Appeals 
Committee, and under Mr, Frost 9n this 
committee were such eminent men as 
James C. Carter and Frederic R, Cou- 
dert, 

Mr. Frost was thoroughly domestic in 
his tastes and fond of intellectual pur- 
He al- 
ways took active interest and participa 
tion in Yale’s Alumni celebrations, upon 
which occasions he was much 
dence and contributed to 
cess. 

Thoroughly conscientious and honor- 
able in his dealings with his fellow man, 
and of strict veracity and sound integ- 
rity, Calvin Frost, as much through 
those qualities as by his legal ability and 
talents, gained the respect of all. He 
was a man of whom everybody spoke 


suits as a means of recreation. 


in evi 
their suc 


well and toward whom none bore mal- 
ice. His deeds of charity were as nu- 
merous as they were unostentatiously 
bestowed, and few men ever displayed a 
more Christianlike disposition to the de- 
serving poor. 


ting judgment, patience and experience, and if Secre 
tary Leseuer had done nothing else to signalize his 
administration of the office of Secretary of State, he 
might safely rest his reputation upon the great service 
he has rendered the State of Missouri in this publica- 
tioa, Certainly every newspaper in Missouri is under 
a debt of appreciation, because he has placed in their 
hands a book absolutely indispensable in the intelli- 
ge: t conduct oftheir business.”’ 





NEW LEGISLATION. 


LEGISLATION AFFECTING BANKERS. 


Subscribers are requested to communicate any subjects of recent legislation appropriate for 
this department. 


BANK DEPOSIT OF DECEASED PERSON-—CALIFORNIA. 


Chapter 27, Laws 1895.* 


An act to amend an act entitled “An 
act to authorize the husband or wife, or 
next of kin, of a deceased person, to 
collect and receive of any savings bank 
any deposit in such bank, when the 
same does not exceed three hundred 
dollars,” approved February 18, 1874. 

Section 1. Section one of said act is 
hereby amended so as to read as fol- 
follows: 


Section 1. The surviving husband or 
wife of any deceased person, or if hus- 
band or wife be living, then the next of 
kin of such decedent, may, without pro- 
curing letters of administration, collect 
of any bank any sum which said de- 
ceased may have left on deposit in such 
bank at the time of his or her death; 
provided said deposit shall not exceed 
the sum of five hundred dollars. 


Section two of said act is 
hereby amended so as to read as follows: 


Section 2, 


Section 2. Any bank, upon receiving 


*Became a law, under constitutional 


provision, 
w.thout governor’s approval, March 8, 1895. 


an affidavit stating that said depositor 
is dead, and that affiant is the surviving 
husband or wife, as the case may be, 
or stating that said decedent left no 
husband or wife, and that affiant is next 
of kin of said decedent, and entitled to 
distribution, and that the whole amount 
that decedent left on deposit in any and 
all banks of deposit in this state does 
not exceed the sum of five hundred dol- 
lars, may pay to said-affiant any deposit 
of said decedent, if the same does not 
exceed the sum of five hundred dollars, 
and the receipt of such affiant shall bea 
sufficient acquittance therefor. 

Sec. 3. Any person who shall make a 
false affidavit in regard to the matters 
specified in this act, shall be deemed to 
be guilty of perjury. 

Sec. 4. This act shall take effect from 
and after its passage, 


Nore, This act raises the amount which may 
be withdrawn by affidavit from three to five 
hundred dollars, and makes the law appli- 
cable not only to deposits in savings banks, as 
formerly, but alsoto deposits in any bank of 
deposit. 





BILLS OF EXCHANCE ANDINECOTIABLE PROMISSORY NOTES— 
LECAL HOLIDAYS—MISSOURI. 


An act to amend Section 737, Chapter 
17, Revised Statutes of Missouri, 1889, 
entitled “Bills of Exchange and Nego- 
tiable Promissory Notes.” 


Be it enacted, etc. 

Section 1, Section 737, Chapter 17, 
Revised Statutes of Missouri, 1889, en- 
titled ‘“‘Bills of Exchange and Negoti- 
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able Promissory Notes,” be and the 
same is hereby amended by inserting 
between the words ‘‘February” and 
‘‘the” in the second line of said section, 
the words ‘‘the thirtieth day of May,” 
and by inserting between the words 
“July” and ‘‘any” in said second line, 
the words ‘‘the first Monday in Septem- 
ber;”’ so that said section as amended 
shall read as follows: 

Section 737. The following days, 
namely, the first day of January, the 
twenty-second day of February, the 30th 
day of May, the fourth day of July, the 
first Monday in September, any general 
state election day, any thanksgiving day 
appointed by the governor of this state, 
or. by the president of the United States, 
and the twenty-fifth day of December, 
are hereby declared and established 
public holidays; and whenever any of 
such holidays fall upon Sunday, the 


LAW JOURNAL. 


Monday next following shall be consid— 
ered such holiday. For all purposes 
whatsoever as regards the presentment 
for payment for acceptance, and of pre- 
senting and giving notice of the dis- 
honor of bills of exchange, bonds, pro- 
missory notes or other mercantile paper 
such holidays shall be treated and con- 
sidered the same as the first day of the 
week, commonly called Sunday; and al! 
bills of exchange, bonds, promissory 
notes or other mercantile paper falling 
due on any such holiday or Sunday shall 
be considered as falling due on the next 
succeeding day, unless such succeeding 
day be a holiday; in such case, it shall 
be considered as falling due the day 
previous. 
Approved April 9, 1895. 





Note, By this act, Decoration Day and Labor 
Day are established as public holidays in Mis- 
souri. 


BILLS OF EXCHANCE AND PROMISSORY NOTES: SATURDAY HALF- 
HOLIDAYS—MISSOURI. 


An act to add to chapter 17 of the Re- 
vised Statutes of Missouri of 1889, rela- 
ting to “Bills of exchange and promis- 
sory notes” a new section relating to 
Saturday half holidays in all cities of 
this state that now have or may here— 
after have a population of over 100,000 
—such new section to follow section 737 
and to be numbered 7372. 

Be it enacted, etc. 

Section 1. That a newsection be added 
to chapter seventeen (17) of the Revised 
Statutes of Missouri of 1889, relating to 
bills of exchange and promissory notes, 
such new section to follow section 737 
and to be numbered 7374, as follows: 

Section 737a. It shall be lawful for 
banks, trust companies, and other 


banking institutions, in all cities of this 
state that now have or may hereafter 
have a population of over 100,000 in- 
habitants, to close their doors for busi- 
ness at 12 o’clock noon on each and every 
Saturday in the year; and every Satur- 
day in the year after 12 o’clock noon 
shall be a legal half-holiday so far as 
regards the presenting for payment or 
acceptance, and the protesting and the 
giving notice of dishonor of bills of ex- 
change, bank checks, drafts, promissory 
notes, and other negotiable paper, and 
for these purposes shall be treated and 
considered as the first day of the week, 
commonly called Sunday; and all such 
bills, checks, drafts, and notes present- 
able for acceptance or payment on Sat- 
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urdays shall be deemed to be present- 
able for acceptance or payment on the 
secular or business day next succeeding. 
Provided, however, that all bills of ex- 
change, drafts and promissory notes, 
except those payable at sight or on de- 
mand, which shall be otherwise payable 
on any half-holiday Satur@ay, shall be 
deemed to be and shall be payable on 
the next succeeding secular or business 
day; and provided further that for the 
purpose of protesting or otherwise hold- 
ing liable any party to any bill of ex- 
change, bank check, draft or promissory 
note, and which shall not have been 
been paid before 12 o’clock noon of any 
half-holiday Saturday, a demand of ac- 
ceptance or of payment thereof may be 
made and notice of protest or dishonor 
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thereof may be given on {the next suc- 
ceeding secular or business day; and 
provided further that when any person 
shall receive for collection in any such 
said city, any bill of exchange, bank 
check or promissory note, due and pre- 
sentable for acceptance or payment on 
any half holiday Saturday, such person 
shall not be deemed guilty of any neg- 
lect or omission of duty, nor incur any 
liability in not presenting for payment 
or acceptance or collecting such bill of 
exchange, bank check, draft or promis- 
sory note on that day; and provided 
further, that in construing this section, 
every half—holiday Saturday shall, until 
12 o'clock noon, be deemed a secular 
business day. 
Approved March 18, 1895. 


MORTCACES ON FUTURE CROPS-SOUTH DAKOTA. 


Chapter 138, Laws 1895; approved 
March 12, 1895. 


Sec. 1. That any provision in any chat- 
tel mortgage hereafter given in this state 
by which a lien is sought to be created, 
upon any crops not in actual existence 


atthe time of giving such mortgage, 
except crops to be grown within one 
year thereafter, is hereby declared to be 
and is made void. 

Sec. 2. All acts and parts of acts in 
conflict with the provisions of this act 
are hereby repealed. 


QUALITY OF MONEY AND WAGES. 


The last number of Sound Currency is 
“Quality of Money and Wages,” bv Frank L., 
McVey. Itis much more popular in character 
than most of the preceding numbers, though it 
is not lacking in statistics as to wages and prices 
in different countries. 

In a condensed but exhaustive discussion, 
which covers not merely the theory but the ex- 
perience of the United States, China, Japan, 
India and Mexico, and is illustrated by tables 
and diagrams, Mr. McVey demonstrates not 
merely that the position of the wage earner is 
much better in gold standard than in silver 
standard countries, but frankly admitting that 
this point alone might not be conclusive, shows 
just why it is so. 


The most important point of the monograph, 
however. are the chapters in which as to gold 
and silver standard countries alike it is shown 
that appreciation of the standard and conse- 
quent fall in prices has uniformly added to the 
prosperity of the wage earner, and that depreci- 
ation of the currency and consequent rise in 
prices results invariably in his damage—the ex- 
perience of gold and silver standard nations 
alike demonstrating that wages rise more slowly 
than do prices, but, once adjusted, are more 
slow to fall. 


The pamphlet can be obtained by enclosing 5 
cents tothe Reform Club, 52 William Street, 
New York City. 
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BOOKIREVIEWS. 


BIMETALLISM-—HEnry Dunninc MacLeop,* 


Henry Dunning MacLeod’s tract on Bimetal- 
lism, the object of which is ‘‘to supply to mon- 
ometallists a concise but sufficiently full state- 
ment of the facts and arguments upon which 
their system is founded,” is an excellent sample 
of the complaisanttype. Mr. MacLeod crushes 
bimetallism to dust. Bombast fills a preface of 
sixteen pages. The book is, indeed, worthy of 
a better preface, yet it is no answer at all to bi- 
metallism. There is considerable reason for 
suspecting that Mr. MacLeod has no idea of the 
bimetallist’s contention. Nowhere does he even 
discuss the theory that the value of the pre- 
cious metals is due to the double demand for 
them for use in arts and for use asmoney. He 
assumes that the value of silver and gold bullion 


is regulated by the law of demand and supply 
as is the value of any other commodity, and 
then takes for granted, without discussion, that 
the monetary ‘use of the bullion has no effect 
upon the demand for it. Thus he ignores the 
very basis of the bimetallic theory of money, 
and his book from a controversial point of view 
is worthless, not to be compared for an instant 
with Giffen’s ‘‘The Case Against Bimetallism.” 
MacLeod puts together in brief compass, but 
with no special clearness or coherence, the 
views upon money of Oresme, Copernicus, 


Lowndes, Locke, Lord Liverpool, and other old 
writers, and publishes a scrappy history of bi- 
metallism in England, India and France. It is 
hard to find anything about the book that de- 
serves praise. 


HONEST MONEY-—ARTHUR F. Fonpa.* 


Mr. Fonda's ‘*‘Honest Money” is an eftort to 
show thata commodity standard of value is not 
only just, but practicable. The book is for 
general readers rather than for the student. It 
sets forth the Austrian theory of value as ap- 
plied tomoney, describes the common monetary 
systems in use, and discusses the meritsof gold 
and silver monometallism. His plan is for a 
commodity standard of value that shall not be 
permitted to fluctuate, the supply of money 
being regulated by the government so as to 
prevent a rise or fall of general prices. Money, 
of course, would be paper, and it would be a 
promise to pay ‘‘a definite value” rather than a 
quantity of a commodity, bnt it would be ‘'re- 
deemable in any commodity at its current mar- 
ket price.” However, as it would always pur- 
chase such a quantity of the commodity in the 
market, reasons Mr. Fonda, it would never be 
presented to the government for redemption. 
The government, therefore, need keep no re- 
demption reserve of commodities on hand, 
while gold itself would be treated like any other 
commodity, being in special demand merely 
for the settlement of foreign trade balances. 
Mr. Fondais clear enough while discussing the 
theoretical advantages of his ideal money, but 
he does not seem to realize the serious nature 


of the practical obstacles in its way. How, for 


instance, shall the government regulate the 
volume of money, granting that the official stat- 
isticians have correctly determined that an in- 
crement or decrement is necessary? This is the 
rock on which any ideal system of money is 
liable to split, and Mr. Fonda is unduly confi- 
dent when he says that ‘‘doubtless several 
plans might be proposed for putting such a 
money into circulation and controlling its vol- 
ume.” As one “simple and effective plan” he 
recommends that the money be loaned by the 
government on approved securities, the rate of 
interest varying with prices, falling as prices 
decline, and rising as prices rise. Thus when 
a panic threatened, the government would be 
ready to lend indefinite sums of money ata low 
rate of interest, and the panic would be avert- 
ed. As prices advanced the government would 
raise its discount rate, on outstanding loans as 
well as on new ones, and money would in con- 
sequence flow back to the national treasury. 
Effective as this plan seems to be in theory, it 
involves many grave practical considerations, 
political as well as financial, that must be thor- 
oughly discussed before a proposal for an ideal 
money can be seriously entertained*—Review 
by Jos. French Johnson, University of Pennsyl- 
vania, In ‘Annals of the American Acad- 
emy.” 





BIOGRAPHICAL. 


DAVID M. NEUBERGER. 


That the younger generation of New 
York lawyers is fast attaining success 
and prominence 


of the Metropolitan bar. Possessed of 
remarkable talent, energy and perse- 


in the profession is verance, he has won his way to the 


Davip M. 


evidenced on all sides, and perhaps no 
more conspicuous instance could be 
cited than in the career of David M, 
Neuberger, whose advancement and 
success designate him as one of the 
most prominent of the younger element 


NEUBERGER, 


front practically unaided. 

He was born in the Metropolis fon 
July 10, 1863 and received his education 
in the public schools after graduating 
from which he entered the College of 
the City of New York, where he re- 
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mained but a short}time, relinquishing 
his course to pursue the study of law. 
He entered the office of ex-Judge Ditten- 
hoefer, one of New York’s most distin- 
guished lawyers, where he remained for 
nine vears and acquired a thorough 
grounding ia court and office procedure 
as wellasin law. fhe practical know- 
ledge gained there greatly assisted Mr. 
Neuberger in early practice. 

After passing an excellent examina- 
tion, he was admitted to the bar upon 
attaining his majority, and soon won 
recognition as a lawyer of ability and 
superior qualification, He early devoted 
his attention to a general practice and 
made a specialty of commercial and 
corporation law. His forte, however, is 
before a jury, and as trial counsel he 
has appeared in many important litiga- 
tions and trials,in the successful conduct 
of which he displayed unusua' legal 
acumen and thorough equipment, 

Among the controversies and cases in 
which he has been engaged may be 
mentioned the American Portland Ce- 
ment Mines litigation, and that of Sutro 
v. the Gold Bend Mining Co. As coun- 
sel for the owner of the building in the 
Orchard Street disaster, Mr. Neuberger 
defeated the Building Department in the 
proceedings to condemn property. He 
was counsel for the contestants in the 
Haines will matter and is at present en- 
gaged in several litigations that are at- 
tracting much public attention. Asa 
criminallawyer he has also won distinc- 
tion. He was counsel in New York for 
Moroney and McDonald in the famous 
Cronin murder case, and appeared for 
Mme. Parret in the case in which Pres- 
ident Niles was arrested. 

He defended the Italian, De Lisa, 
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tried in the Court of General Sessions 
upon the charge of rape upon two chil- 
dren, and obtained his acquittal. His 
conduct of this case won great com. 
mendation for his ability and he received 
the highest compliments from both 
court and jury, as well as from the 
members of the bar, for his admirabie 
and brilliant defense, There are few 
keener cross-examiners than he, and his 
skill in the cross-examination of wit- 
nesses has secured him success in many 
of his cases. 

Mr. Neuberger also tramsacts an ex- 
tensive office practice,and has surround- 
ed himself with an experienced and able 
corps of legal assistants, the work of 
his office being conspicuous for the 
clear and comprehensive style in which 
it is executed, 

His clientage is derived from an influ- 
ential class of corporations, mercantile 
houses, real estate owners and bankers, 
all of whom place unlimited confidence 


in Mr, Neuberger’s strictly reliable pro- 
fessional methods, which have also se- 
cured him the respect and esteem of the 


bench and bar. Among his clients are 
such well known men as James Everard, 
the brewer, Henry Elias Brewing Co., 
the Stern Mfg. Co. and other substan- 
tial concerns, 

Few members of the bar give closer 
application to business than Mr, Neu- 
berger, and to this fact, as much as to 
any other, may be attributed his suc- 
cess in building up a practice of lucra 


tive proportions. 

Intellectually and socially clever, he is 
also popular in social and club life, 
throughout which circles his talent as 
an accomplished and skilled vocal and 
instrumental musician has pleased and 
delighted many. 





ACCOUNTANTS’ DEPARTMENT. 


SUCCESTIONS. 


(Contributed by Frank Blacklock, Expert Accountant, Baltimore, Md.) 


Among 
that can be made as to the manner of 
conducting the practice of the profes- 
sion of an accountant, so as to build up 
a business as time progresses, is that of 


the numerous suggestions 


cultivating the quality of thoroughness, 
which is one of the principal recommen- 
To be 
thorough is not to strain after small de— 
tails, but it calls for the exercise of the 
highest grade of judgment that is at— 


dations of a public accountant, 


tainable in order to avoid making what 
may beconstrued as a misleading state— 
ment of the important facts involved. 
To keep to this line the accountant 
should accustom. himself to learn to dis 
criminate more keenly in complex situ— 
ations and carefully study by what means 
To 


fully develop this most important quali- 


he can arrive at a decisive result. 


fication, strict impartiality is to be culti- 
vated. To be known 


countant, 


as a ‘‘fair ac— 
”’ with a well—balanced mind, 
good physical health and a comfortable 
to assist in 
arriving at a correct conclusion, and 


bank account will do much 


keep one free from the blunder of break— 
ing through ice in order merely to find 
cold water, 

To carefully study the moral charac— 
ter of those for whom an 
works will greatly assist him in keeping 


accountant 


out of future trouble; for in reading 
the financial advertisements of the re- 
cent past years there is often to be met 
with the prospectuses of industrial and 
other enterprises, with the names and 
occupations of the directors and officers, 
also the certificates of the valuers of the 
property, accompanied by the certificate 
of a public accountant, setting forth 


past profits in an astonishing array of 
figures, and perchance the report of 
some civil engineer; but as time has 
passed, many of these ‘‘Arabian Nights” 
showings have bitten the dust and are 
mentioned no more in refined financial 
and social circles; yet in all these promo- 
tions there is an overlooked element of 
the personal honesty and intellectual ca- 
pacity of those who wereengaged in the 
enterprise at its inception, and in whose 
care the money of the public was to be 
confided. In some instances, if the re— 
cord of such persons had been gone into 
their evidence would not have been 
thought worthy of use in a sheep-steal- 
ing case. 

Again, in reviewing the recent fail- 
ures it may be worth while to mention 
that they have been of several kinds. 
There is the absolute failure in which 
the concern is wound up, and finally ob- 
literated. Then there is the failure fol- 
lowed by the reorganization, which plan 
is being gradually evolved by the com— 
mercial world, in its effort to obtain 
some salvage, and but few wrecks are 
there which do not contain salvage if 
properly managed. 

The absolute failure, while it saves 
worry and trouble and affords a com— 


fortable living to those who in one way 
and another aid in dispensing justice, 
produces but little to the common, un- 


secured creditor, The failure of an 
industrial plant, that is to be followed 
by reorganization, is of special interest 
to the public accountant, who is gener- 
ally appointed by the committee having 
the matter in charge, to investigate and 
submit areport, which might go into 
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the causes of the failure as well as the 
future prospects of the new concern. In 
a case of this kind the causes of the 
failure are the most important element 
to be comprehended by the accountant, 
for the reason that should the same 
causes affect the future operation of the 
enterprise, this is the time to face and 
provide for them. 

A very important proposition will con- 
front the accountant who is to investi- 
gate the past workings, with a view to 
ascertaining the income and operating 
expenses of the executive man.gement— 
the income as distinguished from income 
from interests derived from past sav— 
ings or invested capital and the operat- 
ing expenses as distinguished from ex- 
penditures in the way of fixed charges, 
as interest on loans or insurance, or 
officers’ salaries which will not increase 
with an increase of production. 

A careful consideration of the fore- 
ging should be attended to by all who 
have the accountancy department of any 
establishment in charge. For example, 
the cashier of a bank who produces 
good results by his able executive man- 
agement of the clerks and careful col- 
lections, should not be charged with the 
losses by bad debts made by an incom- 
petent president or an inefficient board 
of directors, in a financial statement of 
affiairs. 

Proper accounting should always keep 
the different classes of income and ex- 
pense segregated and by nomeans allow 
them all to be conglomerated into one 
general account of profit and loss. By 
this means each department will receive 
due credit or censure as the result may 
determine. 

Finally, the most important thing for 
a public accountant to cultivate, is to 
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learn to read human character correctly, 
and as he gives more and more atten- 
tion to this important subject he will 
observe that there are but few in this 
busy world who know how to handle 
and successfully accumulate wealth; for 
while acquisitiveness is but an out- 
growth of that natural desire of self- 
preservation which has been implanted 
in man by nature, it is seldom that this 
faculty becomes so largely developed 
that the possessor may claim to rank 
as an accumulator, or as is more popu- 
larly called, a financier, It is seldom a 
man is found with a capacity for seeing 
through the mass of rubbish that has en- 
tered into the make up of many modern 
prospectuses. 

The United States is going 
through those economic changes that 
take place in the material as well as the 
natural world, and are as familiar to the 
trained financier as the handwriting on 


now 


the rocks is familiar to the geologist. 
While we have not yet finished with 
hard times, there is but little doubt but 
that the worst is over and a gradual im- 
provement may be looked for in the 


commercial world. Withit will comea 
desire on the part of those who have ac- 
cumulated some part of this world’s 
goods to use common sense means to 
endeavor to retain it. ‘‘Fortunate is he 
who has not a speculative disposition,” 
may be said by those who start out to 
trace effect from cause. Money, or 
the medium of exchange, is as much at 
the command of the plain person with 
no special education as those who should 
know how to accumulate, and it is well 
for the accountant in all reorganizations 
to watch out for the master financial 
mind and get his opinion on the subject 
in hand. 
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CHATTEL MORTGAGE SECURITY IN KANSAS, 


Recent judicial decisions upon the subject by the Court of Appeals and Supreme court of Kansas. 


There is probably no state in the 
Union where more chattel mortgages 
are executed every year as security for 
loans, than in the State of Kansas. It is 
very important therefore for the bank- 
ers of Kansas who lend their deposits so 
largely upon this class of security to 
keep fully informed of the latest decis- 
ions upon the subject, especially so, as 
in many cases the higher courts reverse 
the judgments of the district courts,and 
sometimes interpret the law in a way 
contrary to what it is popularly supposed 
to be, It will be useful to direct the 
attention of the bankers of the state to 
several recent decisions upon points of 
vital importance in safeguarding chattel 
mortgage security. 

Necessity of filing or change of possession, 
Every doubtless, 


banker, is familiar 


with the Kansas chattel mortgage stat- 


ute which requires the mortgagee to 
file the mortgage, or else receive and 
continue in possession of the mortgaged 
property, in order to make his security 
good as against creditors or subsequent 
purchasers or mortgagees. By a recent 
decision* the failure to file or take pos- 
session is held not only to make the 
mortgage void as against creditors or 
subsequent purchasers or mortgagees, 
but also as against the subsequent as- 
signee of the mortgagor for the benefit 
of creditors. This decision reverses 
the judgment of the district court of 
Wyandotte county, who held otherwise. 
Many situations doubtless arise where 
the bank, knowing the mortgagor’s situ- 


*Withrow v. Citizens’ Bank, reported in B. L. J for 
August 1895, at page 453. 


ation as to creditors, and that there is 
little likelihood of immediate attachment 
or levy by a creditor, and trusting to 
the good faith of the mortgagor not to 
sell or create any subsequent incum- 
brance, will withhold the mortgage 
from record, thinking that if the mort- 
gagor subsequently makes an assign- 
ment for the benefit of his creditors 
the assignee will merely stand in the 
shoes of the mortgagor, and the mort- 
gage held by the bank, although not 
filed, will be a superior charge upon the 
property. This decision aow tells them 
such a course of action is dangerous; the 
assignee will be considered as the repre- 
sentative of the creditors—not merely 
taking the rights of the mortgagor— 
andas to him, as well as to other credit- 
ors and subsequent incumbrances, the 
unfiled mortgage will be void. Thene- 
cessity of immediate filing is also em- 
phasized by this case, Many banks will 
withhold filing the mortgage for a few 
days, desirous of preserving the credit 
of the mortgagor, which the publicity of 
filing might injure, Butthere is always 
danger of another claimant gaining pri- 
ority. In the case under consideration 
the bank filed the mortgage five days 
after it was executed, But on the third 
day the mortgagor made an assign- 
ment, and against the assignee, the un- 
filed mortgage proved worthless. 

Time of Re-filing. Another recent 
case of interest to Kansas bankers is 
Moore v. Shaw, reported in the present 
Jourpal, also reversing the judgment of 
a district court—-that of Atchison county, 
The chattel mortgage was executed on 
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a September 2oth and duly filed the fol- 
lowing day. Hence there was no delay 
in perfecting the security by filing. But 
towards the approach of the following 
year when the necessity to file a re- 
newal affidavit would arise in order to 
continue the security, the mortgagee 
was a little too diligent. The renewal 
affidavit was filed on August roth of the 
following year. This, the court holds, 
was not within the thirty days next pre- 
ceding the expiration of the year, and 
left the property subject to levy, after 
the first year expired. A creditor did 
so levy, and the validity of the mort- 
gage, so far as it depended upon the 
refilling, was denied as against such 
creditor, This case, therefore, teaches 
the necessity of care in keeping the 
exact thirty-day refiling period in mind 
in all cases of unsatisfied chattel mort- 
gages. 

Character of Possession when Mortgage 
not Filed. But another point came up 
in the Moore v. Shaw case. The mort- 
gagee, defeated in his claim for lien on 
the ground of a_ newly-filed chattel 
mortgage, set up the other requisite to 
validity, necessary in cases where there 
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has been no filing, namely, actual pos- 
sion of the mortgaged property. But 
here again he was defeated, The char- 
acter of possession shown was possession 
by the mortgagor who claimed to hold 
the property as agent the of mortgagee, 
This character of possession is held 
insufficient to comply with the 
ute, 


stat— 


The court declares there must bean ac- 
tual and continued change of possession 
by the mortgagee himself; and possession 
by the mortgagor as agent is insufficient 
as against an execution creditor. The last 
proposition is not new law in the State 
of Kansas, but the cases which now and 
then arise where possession by the mort- 
gagor as agent is relied upon as suffi- 
cient, show that the law is not univer- 
sally known, At all events, publication 
of its reiteration in a new decision will 
do no harm. 

More than one mortgage. The case of 
Burnham v. Citizens’ Bank of Emporia, 
reported in this number, may also be 
usefully referred to, for decision of sev 
eral important propositions in a case 
arising out of the conflicting claims of 
two mortgagees, 


THE CONSIDERATION DUE A CUSTOMER BY A BANKER, 


By James E. Battenfield, Russellville. Ark. 


The question, ‘‘What consideration is due a 
customer from his banker?’ implies something 
done or being done, some value, some service, 
or some consideration given by the customer for 
which, in exchange, some equivalent is due by 
the banker. 

The wage-earner to whom a well-filled envel- 
ope is due on the making up of the pay-roll, is 
supposed to have given valuable service there- 
for. The one who receives his envelope with 
only a few shillings in it has given either less 
valuable services, or contributed less time. 


The appearance on the pay-roll of anything 
due one, no matter how small the amount 
may be, is evidence that some service has been 
performed or some time contributed. 

He is not a wise man who expects to get Some- 
thing for nothing. The QuID PRO Quo principle 
applies to all transactions and all avocations. It 
applies to the business of banking the same as 
it does to every other business. 

Let me see if I can set forth some of the 
things done by the bank customer to merit con- 
sideration from his banker. 





BANKER AND CUSTOMER. 


And let me state in the outset that in this di- 
vision of the investigation, when I speak of 
the bank customer, I use the term in its broad- 
est sense, or, as synonomous with the public 
clientage in the aggregate. 

In the first place be makes the bank the de- 
pository of his surplus funds and savings. That 
portion of the capital of the merchant und man- 
ufacturer which consists of cash is confided to 
the keeping of the banker. And the hard earned 
saVings of tne mechanic and laborer—saved-up 
hoardings of years of toil and economizing—are 
placed in the hands of the banker as a nest egg 
for a rainy day, a reserve for wants of old age 
and imbecility. The 
and the orphan’s legacy are entrusted to the 
banker, his honor and _ fidelity 
ing between them and grim want. 


widow’s scant treasure 


alone stand- 
The funds 
of the charitable and philanthropical institutions 
which stand out as a proud and imperishable 
monument to our civilization, are entrusted to 
the banker for safe keeping or for investment. 
This part of the bank’s assets notinfrequently 
amounts to much more than the capital contrib- 
uted by the shareholders; and from it is derived 
no inconsiderable portion of the bank’s profit. 
Next he gives the bank the profit to be made 


by discounting notes, bills and acceptances 


which he wishes to use before maturity. 
And next he gives the bank that without 
which no 


bank can exist—his confidence and 
moral support. 

Having thus seen that the QUID PRO QUO has 
been rendered by the client, I will try to outline 
what to me seems to be due the customer from 
the bank. 

It is due the customer that the bank should be 
officered by men whose integrity is founded like 
an immovable rock in the public confidence; 
men lives and methods are above re- 
question, judgment and 
are known to be sound and keen 
minds are clear, alert 
and analytical, grasping quickly the situation 
and able to solve quickly and correctly the ques- 
tions and measures needing solution. Men 
whose intellects are not muddled by the be- 
numbing effects of alcoholic liquors, or diseased 
by the chimera of speculation. 

It is due the public that the managers and 
officers be men who do not gamble or speculate, 
and who are of that happily constituted dispo- 
sition which makes them contented to live with- 
in their means, avoiding ostentation and fast 
living; that they be men of fair education, with 


whose 
proach or whose 
counsel 
whose 


and valuable; 
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such business training as to qualify them to 
know when the routine work of the bank in all 
its branches is being properly done, and enable 
them to detect any deception or false account- 
keeping attempted by subordinates; that they 
be men of such candor that no accusation of 
double dealing or deception can be attached to 
them; that they be men of such kindly, gentle 
manners that their ‘‘no,” when required, will be 
taken with as little offense as their ‘tyes’; that 
they be, in short, gentlemen, possessed of all 
that ‘‘FORTITER IN RE, SUAVITER IN MoDO” which 
gives man influence and magnetism over his 
fellows. 

It is due the public that the employes—all 
the working force who may have access to the 
funds, papers or books of the bank—be men of 
the best character and habits; men of fair edu- 
cation, well equipped for the duties assigned 
address and trom all 
cranky idiosyncracies which make men disagree- 


them; of genteel free 
able to their fellows. 

It is due the public that the board of directors 
be men in whose judgment there is wisdom; 
men of well known fidelity to every trust re- 
posed in them; men who will keep a watchful 
eye on the operations of the bank, giving it 
enough of their time to co-operate with the ex- 
ecutive officers, and to see to it that all the re- 
quirements of the law, enacted as a safe-guard, 
are scrupulously observed. They should see 
that none of the funds are diverted from the 
legitimate purposes of banking. They should 
be men who can and will attend board and com- 
mittee meetings regularly, and keep posted on 
the workings of the bank. 

It is due the public that the bank be equipped 
with the best protection obtainable against bur- 
glary and loss of papers, books or funds by fire. 
For protection in this direction the bank should 
have a vault and burglar-proof money-chest of 
such good quality and excellence as to give the 
public the utmost confidence that valuables are 
secure when placed therein. 

Having thus far considered this question al- 
together in the concrete, or, as it applies to the 
public clientage at large, I will briefly try to ap- 
ply the winnowing process to the mass, and see 
what manner of individual customers the aver- 
age bank has, and what consideration is due 
each. 

There are customers and customers. And 
perhaps there are some who have found out that 
there are CUs-tomers, with the accent so strong 
on the first syllable that the atmosphere takes on 
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a brimstonish odiferousness every time one of 
this genus enters the bank. There are custom- 
ers good, and customers bad; customers short 
and customers long; customers fast, and cus- 
tomers slow; customers prompt, and customers 
tardy; customers who area joy, and customers 
who are a sorrow. 

We are agreed, no doubt, on what it takes to 
constitute a good customer. To be entitled to 
a place in this class one must (1), keep a good 
balance; (2), transact his business in a business- 
like manner; (3), give us his confidence, impart- 
ing such information in regard to bis affairs as 
his banker is entitled to; (4), meet his engage- 
ments and obligations promptly, and (5), have 
such faith in the stability of his bank that he 
will not become panic-stricken and withdraw 
his deposit just at the time it is needed in the 
bank. This kind of a customer isa joy forever, 
and there is nothing too good for him. 

The customers who may be classed as bad are 
the ones who think banks are good things just 
so long as they can use them as conveniences, 
without regard to the unprofitableness of their 
accounts to the bank, or the trouble and vexa- 
tion they cause their banker. They cccasion- 
ally have a small balance, and not infrequently 
it shows up on the daily balance book in red. 
Being a cus-tomer they think, of course, that 
they are entitled toa line of credit; and, meas- 
ured by their ideas, the line that they are en- 
titled to would bear about the same proportion 
to the line that in reality they should have that 
a steamboat hawser would bear to a thread of 
number 100 spool cotton, Although the average 
daily balance of a customer of this class is not 
large enough to afford adequate compensation 
for the book-keeping necessary to carry his ac- 
count, he wants a specially low rate on his dis- 
counts, with the privilege of over-checking ap 
LIBITUM. He never pays for exchange either 
going or coming. He generally has his balance 
different from what the bank’s daily balance- 
book shows it, and always thinks the bank is in 
error, when in reality the bank is always right 
and he is always wrong. He objects to being 
notified of an over-draft, and always takes his 
own sweet time to make it good. Whatconsid- 
eration is due this customer? Echo answers 
**what?” 

Then we have the short customer and the 
long customer. 

The former is the one who is always short on 
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ready cash. Needs fifty or a hundred for ‘‘jus* 
a few days,” you know, Puts in his demand 
note, and blandly remarks, as he pockets th« 
money, ‘‘Will make it all right in a day or two, 
you needn’t notify me.” Then he ceases to be 
a short customer, and becomes a long custome: 
—a long time before he pays off that little de 
mand note. The consideration thatis due him 
I shall leave for each of you to fix for yourself. 
The fast customer and the slow customer—the 
fast one manages to get a balance to his credit 
It may be small or it may be a very respectable 
one, but in either event he checks it out so fast 
that the momentum acquired carries him clear 
past the limits of his balance, and before hecan 
stop is left in the red. 
fast no longer. 


And now, presto, he is 
So slow is he in making good 
the over-draft that you very seriously consider 
whether or notit wouldn’t be better to charge it 
off to loss account, rather than carry it forward 
week after week and run upa postage expense 
bigger than the profit of his account would bein 
a month of Sundays, calling his attention to it. 
A very young lady’s thimble is the proper thing 


in which to measure the consideration due this 
one. 
The prompt customer isa jewel. He meets 


his obligations on time. He transacts his busi- 
ness in business hours. He is prompt to give 
his banker information as to his _ business 
and condition—information which the baoker is 
entitled to, and which he will always hold in 
strictest confidence. 

The antipode of this one is the other fellow 
who thinks he does well enough if he meets his 
obligations within a week or two after maturity; 
who never pays acollection on presentation, but 
wants you to hold a day or two or three for him; 
who gets in with his deposit (when he has one) 
just as you are closing your books, causing you 
to change all your footings or bring up the de- 
posit next day; who, when he comes in to pay a 
collection, lacks a doller or two of having the 
right amount, which he promises to bring in 
right away, but which he forgets until you have 
waited some time after closing time, and then 
you have to close withou it, counting his debit 
ticket as cash until your collector makes his 
rounds next day. I have noticed that this kind 
of a customer generally refuses to exchange, 


claims ‘‘not due”, ‘‘amount wrong”, or any- 
rhing else to put you in for postage of his un- 
paid item. 
tosay. 


Whatisdue him? I will notattempt 
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INQUIRIES AND CORRESPONDENCE. 


us department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen 


eral interest, and ex 


ct prompt and careful consideration thereof, without charge. The names and place 


of those submitting inquiries are published, unless special request is made to the contrary. 


Necessity of Protest. 


CirizEns’ NATIONAL BANK, 
NEW PHILADELPHIA, O., Sept. 14, 1895. 


Editor Banking Law Journal: 

Dear Sir:—Will you please give me your 
opinion as to the legal course which should be 
pursued by a collecting bank on receipt of paper 
of the following character: 

A, who resides in Cleveland, Ohio, makes 
a three days’ sight draft on B, who resides in 
Dover, Ohio. The drawer of the draft is not 
responsible, but he forwards the draft to the 
Citizens’ National Bank for collection. There 
are no endorsers, and no instructions given 
concerning the protesting of this paper either 
for nonacceptance or nonpayment. What I 
wish to know is this: Would the bank be legally 
required to protest this paper if not accepted, 
also for nonpayment if accepted at maturity? 
We frequently receive drafts drawn as above 
described, sent to us direct and not througha 
bank. If we protest them, the drawer will 
claim that as there was no endorser to hold, we 
should not have protested the draft, and we lose 
the protest fee. 

Is it the legal duty of a collecting bank to pro- 
test all paper when there are no endorsers to 
hold, the same as it would be in case there were 
endorsers and no instructions given waiving 


protest? 
S. O, DonNELL, Pres. 


1. In the case first stated of a draft 
by A upon B, without endorsers and 
without instructions as to protest, where 
the draft is not accepted by B, there is 
no legal duty to protest, and the bank 
sufficiently performs its duty by return- 
ing the draft to A with a statement of 
the facts. 

2. In case B accepts the draft, but re- 
fuses payment, there probably is no 
legal duty to protest, there being 
no indorsers to hold; yet protest is 
proper and justifiable in such a case as 


furnishing A with evidence of .dishonor 
in aconvenient form, in case he desires 
to sue B upon theacceptance. See dis- 
cussion of a similar question at page 475 
of the Journal for August. 

3. ‘“‘Is it the legal duty ofa collecting 
bank to protest all paper when there are 
no indorsers to hold,the same as it would 
be in case there were indorsers, and no 
instructions given waiving protest?’ We 
cannot say that it is the legal duty, but 
there are cases where protest is proper, 
and where the bank would serve the best 
interests of the owner by making it, 
even where there are no indorsers con- 
tingently liable. Take an instance such 
as we referred to editorially in our last 
Journal. A draws his check on B bank 
in favor of C, all parties being located in 
the same place. C has the day of de- 
livery of the check and the day follow- 
ing to present, and hold A liable in case 
the bank becomes insolvent and fails to 
pay. For the twodays, the risk of the 
bank’s solvency lies with A; after the 
second day, itis upon C. Suppose in 
the case suggested the bank fails upon 
the third day, the check not having been 
paid. C says, I presented the check on 
the second day and payment was re- 
fused. Asays, youdidnot. Hereis a 
disputed question of fact. If C had had 
the check protested on the second day, 
he would possess official evidence of the 
dishonor, and have sure recourse upon 
A. Omitting the protest, his recovery 
would be contingent upon whether a 
jury believed A or C. 

Protest, being a convenient form of 
evidence of dishonor, we think it is the 
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proper course for a collecting bank to 
cause it to be made, irrespective of the 
question of indorsers to be held, where- 
ever the instrument is likely to form the 
basis of a suit by the owner for its en- 
forcement. There may be cases where 
the owner will deny the necessity of 
protest, claiming there were no indors- 
ers, and refusing to pay the protest fee. 
Even so. At most, it is but a protest 
fee lost, and a precedent has been estab- 
lished for future action for such owner 
upon similar paper. The bank, even if 
it had the legal right to protest, would 
not be likely to sue him for the small 
amount of a protest fee if it could not 
otherwise collect it. But the more like- 
ly outcome would be, protest being 
made in the interest of the owner, that 
he would acquiesce in the propriety of 
the act and pay the fee. 


Course of Procedure with a Forged 
Check. 
KAnsAS, Sept. 6, 1895. 
Editor Banking Law Journal; 


Dear Six:—Please enlighten us in the follow- 
ing query. A forges a check payable to him- 
self and endorses itto B. Bendorsesto C. C 
sends by mail to bank on which it is drawn, 
with instructions to protest and return at once 
if not paid. 

Must it be protested to protect all subsequent 
endorsers and to save bank on which it is drawn 
from liability or can it be simply returned as 
N. G. stating that it is a forgery? ‘ 


Very Respectfully, 


, Cashier, 


The paper can simply be returned, 
unprotested, with statement that it is a 
forgery. The indorsers are liable with- 
out any demand or notice in such a 
case. 
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The Countersigning of Stock Shares. 


Sr. Louis, August 14, 1895. 
Editor Banking Law Journal: 

DEAR S1R:—Can you refer me to any articies 
in your Journal, or any other, where instances 
of the raising or forging of certificates of stock 
have been quoted, or to where I can find a dis- 
cussion of the question of the necessity, or pru- 
dence, of having certificates of stock counter- 
signed? As a subscriber who notes your general 
accommodation in furnishing information, | 
take the liberty of asking you for the above. 

Thanking you in advance for your courtesy, 


lam, 
Yours Very Truly, 
Vice-PRESIDENT, 


The countersigning of certificates of 
stock is a beneficial requirement in that 
it lessens the chance of loss from the 
putting out of spurious certificates by 
a single officer who has violated his 
trust; but the requirement of more than 
one signature is not an absolute safe- 
guard, for there are many instances 
where corporations have been held li- 
able where the signature of one officer 
has been forged by another and the 
stock signed and issued by the wrong— 
doing officer. 

The case of N. Y. & N. H, R.R. v. 
Schuyler, 34 N. Y. 30, is a notable case 
and worthy of a careful reading by any 
one interested in safeguarding a corpor- 
ations stock issues. The railroad’s di- 
rectors had invested a single 
Schuyler, with all their power of issue 
and transfer of stock and Schuyler had 
during a series of years made an enor- 
mous overissue, The books were under 
the control of Schuyler, and no exam- 
ination of them was ever made by the 
directors. The spurious stock was de- 
clared void, but the company was ad- 
judged liable to the holders on the 
ground of negligence, 

Consult also, Fifth Avenue Bank v. 
Forty-Second St. R. R. Co. (137 N. Y. 


man, 
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231) where the railroad was held liable 
on a certificate of stock countersigned 
and issued by one Allen, its treasurer 
and transfer agent, upon which he had 
forged the name of the president; and 
subsequently in his official capacity, an- 
swered the inquiry of an intending pur- 
chaser that the certificate was genuine. 
The company was held liable because in 
representing that the certificate was gen- 
uine Allen “was acting within the scope 
of his apparent authority, and whether 
the certificate had been actually signed 
by the president, and was issued in 
the regular course of the administra— 
tion of the affairs of the company, 
were facts peculiarly within his know- 
ledge, and the countersigning and 
issuing of the certificate in due form 
was a representation by him that these 
conditions had been complied with, and 
that the facts existed upon which his 
right to act depended.” 

In this case it will be observed, not- 
withstanding a requirement of counter- 
signing by a separate officer, the com- 
pany was held liable through the fraud 
of the countersigning officer, who forged 
the president’s signature and then, hold- 
ing a position in which his representa- 
tions bound the company, falsely assert- 
ed it genuineness. 

In a still later case against the same 
company, Manhattan Life Ins. Co. v. 
Forty-Second etc. Co., reported 9 
B, L. J. 495, concerning another forged 
certificate issued by Allen, the company 
is held not liable, the form of the trans- 
action being somewhat different and the 
case not falling within the principle of 
liability governing the former one—i.e, 
Allen’s dealing with the certificate ‘‘was 
a willful and criminal act, perpetrated 
lor private gain, and not connected 
with the exercise of any official author- 
ity, or semblance of authority, which he 
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possessed as the defendant’s agent.” 
We trust that a reading of the full 
opinions of the courts in the few cita- 
tions we have made will be of some aid 
to our inquirer in the formation of a 
judgment as to the necessity and advisa- 
bility of a requirement that certificates 
of stock shall be countersigned. In ad- 
dition, the 24th volume of the American 
Law Register N. S. at page 90 may 
be referred to, where an English case, 
holding a corporation liable to the hold- 
er of aspurious certificate issued by its 
secretary, on which he had forged a di- 
rector’s signature, is reported; and is 
supplemented by a.note by E. H. Ben- 
nett, in which he has collected a num- 
ber of American cases upon the subject. 


Draft Payable ‘‘on Presentation’’—A 
Question of Crace—Nebraska Statute. 


——, NEBRASKA, Aug. 28. 1895. 
Editor Banking Law Journal: 


DEAR SIR:—The Nebraska law in regard to 
days of grace (Section 3, Chapter 41, Compiled 
Statutes) reads as follows: ‘‘All notes, bonds 
or bills made negotiable by this chapter, except 
bank checks and instruments made payable on 
demand, shall be entitled to three days of grace 
etc.” Under this statute, we have always un- 
derstood that drafts drawn ‘‘at sight” are en- 
titled to grace; but recently we have been in 
doubt about a draft received for collection 
which, by its terms, was payable ‘‘on presenta- 
tion.’” Do you understand that the very words 
of the statute, viz.: ‘ton demand” must appear 
in an instrument in order to exclude it from the 
operation of the statute giving days of grace to 
negotiable paper, or would the use of other ex- 
pressions of like meaning have the same effect 
as the use of the words employed in the statute? 

INQUIRER, 


‘On presentation” is equivalent to ‘‘on 
demand,” and we have have no doubt 
the statute would be construed as ex- 
ceiptng such an instrument from the al— 
lowance of days of grace. 
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Embracing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


It is generally an honor to be known as the 
president of a bank, but this is not the case with 
the officers of the First State Bank of Perry, 
Oklahoma, who are denying connection with 
the defunct institution. This bank appears to 
have been one of those institutions which are 
run on a capital made up of the deposits, so 
long as the latter last. It’s demise is an argu- 
ment for official bank inspection in Oklahoma. 


The suspense account in the City Treasury of 
Philadelphia, which is a relic of the old Spring 
Garden and Keystone Banks, has been with- 
drawn by the order of City Treasurer Oellers. 
For several years the sum of $495,522.66 has 
appeared on the daily statement among the as- 
sets of the city, but since that amount was de- 
posited in the ruined banks only a small portion 
of it can ever be secured. 

This amount will now stand on the books as 
a fixed amount, and to the uninitiated nearly 
half a million dollars will have mysteriously dis- 
appeared from the next statement. Mr. Oellers 
thought that the including of these claims in 
the city’s assets tended to mislead the public, 
and an ordinance passed by Councils to author- 
ize the withdrawal of the item was signed by 
Mayor Warwick. 


Zachary Taylor Lewis, the bond forger, has 
written a letter to Urbana, Ohio, for publication 
giving a statement of his career- It is post- 
marked Dayton, Ohio, but that is all there is to 
indicate where itcame from. He dates his fi- 
nancial troubles from the year 1886, when he 
was induced to speculate in petroleum. He lost 
heavily and then conceived the idea of using 
artificial security, placing it as collateral to bor- 
row funds to pay creditors, being then engaged 
ina small way buying and selling municipal 
bonds, and his letter adds: 

‘*Before this my life had been as pure as the 
elements of nature. The most of last year I 
had eight assistants, and handled over $2,500,- 
ooo of securities, and I never sold a security 
that there was a default in ever paying the in- 
terest. I never offered nor sold anything buta 
legitimate security. My plan worked well, and 
during last year I reduced my indebtedness, in- 
curred to cover my losses through petroleum 
speculation, by $13,000. 

“IT am now making an effort to satisfy my 
creditors and to raise a portion of the amount 
due, especially to those who had no benefits 
from the sale of the property I have left behind. 
I am negotiating a loan from a friend, and hope 
to succeed.” 


The following statement has been given out 
by the board of directors of the National Bank 
of Illinois, Chicago: 

“For the first time in the history of the Na- 
tional Bank of Illinois, a period of more than 
twenty-four years, irregularities have been dis- 
covered in the accounts of two of its employes, 
one a receiving teller and the other paying teller. 
They were both trusted employes, the one hav- 
ing been with the bank seventeen years, and the 
other twelve. The officers made the discovery 
a few days ago when one of the employes was 
away on his vacation, and upon thorough inves- 
tigation a shortage of $19,800 was found. This 
is the exact amount. 

‘*The bank has been so exceedingly fortunate 
in its experience with its employes, that its offi- 
cers and directors feel deeply disappointed and 
grieved at this their first experience of this 
kind. They think they owe their good fortune 
to the system which has always prevailed in this 
bank, which has been to run the bank strictly 
on civil-service principles. There has never 
been any favoritism in the selection of its em- 
ployes. No ‘patronage’ has been dispensed by 
any Officer, director or stockholder. These two 
men came in at the bottom, and worked their 
way up by merit, For this reason they were 
implicitly trusted, especially as they always ap- 
peared to be of good habits, and were in receipt 
of good salaries. Both men are insured in 
guarantee companies for their fidelity to the 
bank, which have been advised of their short- 
age. 


Ross C. Van Bokkelin, receiving teller of the 
Merchants Loan and Trust Company of Chicago, 
has absconded, leaving a shortage of about $33,- 
500. His method of purloining the funds of 
the bank has been thus described: He would 
select the account of some large depositor, from 
whose deposit he wouid hold out whatever 
amount he wished to steal at thattime. He 
would enter the deposit correctly on the pass- 
book and in the bank’s books, but kept track of 
his stealings by some method which is at pres- 
ent a mystery to the bank’s officials. At the 
end of the month, when the time came for the 
usual balancing of accounts and adjusting of 
pass books, Van Bokkelin would fill out blank 
checks on other banks, the aggregate amount- 
ing to the totalof his stealings up to that time, 
and turn these checks in as part of his assets— 
ostensibly having received them from the bank’s 
customers as deposits. After the monthly ex- 
amination was finished,and his accounts checked 
up, he would tear up these dummy checks. 








HENRY CLAY PLATT. 


See page 562. 





